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RULE 120. DEFINITIONS

* % %

EDUCATIONAL DECISION MAKER is a responsible adult a ppointed by the

court to make decisions regarding a juvenile’s educ ation when the juvenile has
no quardian or the court has limited the quardian’s right to make such decisions

for the juvenile. The educational decision maker a cts as the juvenile’s
representative concerning all matters regarding edu cation unless the court
specifically limits the authority of the educationa | decision maker.

* % %

HEALTH CARE is care related to any medical need inc  luding physical,
mental, and dental health. This term is used in th e broadest sense to include any

type of health need.

* % %

SOCIAL STUDY is a pre-dispositional report, which s ummarizes important

information concerning the juvenile to aid the cour t in determining the
disposition.

COMMENT

* % %

An “educational decision maker” is to be appointed by court order. The scope of the
appointment is limited to decisions regarding the j uvenile’'s education. The educational decision

maker acts as the juvenile’s spokesperson on all ma tters regarding education unless the court
specifically limits the authority of the educationa | decision maker. The educational decision
maker holds educational and privacy rights as the j uvenile’s quardian for purposes of 20 U.S.C. §

12329 and 34 C.F.R. § 99.3. See also Rule 147(C) for the duties and responsibilities of an
educational decision maker.

* % %
“Health care” includes, but is not limited to, rout ine physical check-ups and examinations;
emergency health care; surgeries; exploratory testi ng; psychological exams, counseling, therapy
and treatment programs; drug and alcohol treatment; support groups; routine eye examinations

and procedures; teeth cleanings, fluoride treatment s, fillings, preventative dental treatments, root

canals, and other dental surgeries; and any other e xamination or treatment relating to any
physical, mental, and dental needs of the juvenile.

* % %

A “pre-dispositional report” or “social study” incl udes, but is not limited to, the
compilation of the juvenile’s family history and de mographics; school record and educational
issues; job history; talents and extra-curricular a ctivities; prior delinguency or dependency
involvement with the court; health care issues; psy chological or psychiatric history,
examinations, and reports; drug and alcohol examina tions, treatments, and reports; needs
regarding disability; and any other relevant inform ation concerning the juvenile to help the court

understand any issues relating to the juvenile.

* % %

Official Note:

* % %



Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k *

Final Report explaining the amendments to Rule 120 published with the Court’s Order at 41 Pa.B. -

Q.



RULE 136. EX PARTE COMMUNICATION

A) Unless otherwise authorized by law, no person sh all communicate with the
court in any way regarding matters pending before t he court unless all parties:

1) are present or have been copied if the communica  tion is written or in
electronic form: or

2) have waived their presence or right to receive t  he communication.

B) If the court receives any ex parte communication, the court shall inform all
parties of the communication and its content.

COMMENT
No ex parte communications with the court are to occur. Commu nications should include

all parties, such as the filing of a motion, or con ducting a conference or a hearing.

Attorneys are bound by the Rules of Professional Co nduct. See Rules of Professional
Conduct Rule 3.5(b). Judges are bound by the Code of Judicial Conduct. See Code of Judicial
Conduct Canon 3(A)(4).

Attorneys and judges understand the impropriety of ex_parte communications regarding

matters pending before the court but many participa nts, such as probation officers and service
providers, are not attorneys or judges. This rule ensures that all parties have received the same

information that is being presented to the court so that it may be challenged or supplemented.
Administrative matters are not considered ex parte communications.

Official Note: Rule 136 adopted April 29, 2011, ef fective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the provisions of Rule 136 published with the Court’'s Order at 41
Pa.B. -(-).




PART B(1)
EDUCATION AND HEALTH OF JUVENILE

147. Educational decision maker.

RULE 147. EDUCATIONAL DECISION MAKER.

A. Generally. At any proceeding or upon motion, th e court shall appoint an
educational decision maker for the juvenile if it d etermines that:

1) the juvenile has no quardian; or

2) the court, after notice to the guardian and an o pportunity for the
guardian to be heard, has made a determination that it is in the
juvenile’s best interest to limit the guardian’s ri ght to make decisions
regarding the juvenile’s education.

B. Notice of hearings. The educational decision ma ker shall receive notice of all
proceedings.

C. Duties and responsibilities. The educational de cision maker shall:

1) make appropriate inquiries and take appropriate actions to ensure that:

a) issues concerning school discipline matters are addressed:

b) the juvenile is receiving appropriate education that will allow the
juvenile to meet state standards, including any nec essary
services concerning special education in the least restrictive
environment, or remedial services;

c) the juvenile, who is receiving services concerni ng special
education, is engaged in transition planning with t he school entity

beginning no later than the school year in which th e juvenile
turns fourteen;

d) the juvenile approaching discharge from a deling uency placement

will be promptly enrolled in an appropriate program of instruction

that addresses the juvenile’s educational needs; an d

e) any other educational matters, as appropriate in the juvenile’s
best interest, are addressed.

2) address the juvenile’s educational needs by:




a) meeting with the juvenile at least once and as o ften as necessary
to make decisions regarding education that are in t he juvenile’s
best interests:

b) participating in special education and other mee tings, and making

decisions regarding all matters affecting the juven ile’'s
educational needs in a manner consistent with the | uvenile's best
interests;
c) making any specific recommendations to the court relating to:
i) the timeliness and appropriateness of the juveni le's

educational placement; and

i) services necessary to address the juvenile’'s ed ucational
needs;

d) appearing and testifying at court hearings when necessary; and

e) having knowledge and skills that ensure adequate representation

of the juvenile.

COMMENT
A juvenile is to have a clearly identified, legally authorized educational decision maker.
This is a particular concern for juveniles who are adjudicated delinquent, may be returning from
delinquency placements, and may not have a parenta __ vailable and able to perform this function.
An educational decision maker’s responsibilities ma v include, but are not limited to: ensuring that

the juvenile is promptly enrolled in an appropriate educational program while in placement and
upon discharge; see 42 Pa.C.S. § 6301(b)(2) and 55 Pa. Code § 3130.87; ensuring educational
stability as applicable pursuant to 42 U.S.C. 88 67  5(1)(G) and 11431 et seq.; facilitating access to a

full range of school programs; advocating for the j uvenile in school discipline matters; ensuring
meaningful transition planning as required by 42 Pa .C.S. 86351 and 42 U.S.C. § 675(5)(H); and for
a juvenile eligible for special education, ensuring access to appropriate services including

transition planning beginning no later than age fou rteen. See 24 P.S. 8§ 13-1371, 13-1372 and 20
U.S.C. 8§ 1400 et seqg. See paragraphs (A) and (C).

An educational decision maker appointed pursuant to this rule who represents a juvenile
who is also adjudicated dependent is to review Rule 1147 for additional information concerning
educational laws and entitlements applicable to chi Idren in dependent care.

A court is not to appoint an educational decision m aker if there is a parent, guardian, or
other authorized person (__e.g., foster parent, relative with whom the juvenile liv €s or surrogate
parent appointed under the IDEA) who is competent, willing, and available to make decisions
regarding the juvenile’s education and who is actin g in the juvenile’s best interest regarding all
educational matters. _ See Individuals with Disabilities Education Act (“IDEA ™, 20 U.S.C. 8 1400 et
seqg. (2004). A court should limit the authority of a pa __ rent to make decisions regarding the
juvenile’s education only to the extent necessary t 0 protect the juvenile’s interest and can
reinstate the parent or change the educational deci sion maker at any time.

Unless limited by the court in its appointment orde r, an educational decision maker: 1) is
responsible for making all decisions concerning edu cation, including special education, for the
juvenile; and 2) can consent to or prohibit the rel ease of information from the juvenile’s school
records as a parent in accordance with the Family E ducational Rights and Privacy Act, 20 U.S.C. §




12329 and 34 C.F.R. § 99.3 (1974). The educational decision maker may be a family member, a
family friend, a mentor, a foster parent, a former foster parent, a Court Appointed Special
Advocate, or, if an educational decision maker for special education is not needed, a child welfare

professional. Except as otherwise provided by the IDEA, it is within the discretion of the court to

appoint an educational decision maker and whom to a ppoint. In all cases, however, an
educational decision maker appointed by the court s hould be familiar with a juvenile’s educational

rights or is to agree to be trained regarding these iSsues.
If the juvenile is or may be eligible for special e ducation, an educational decision maker is

to be appointed in accordance with the standards an d procedures set forth in federal and state
laws concerning special education. See IDEA, 20 U.S.C. 88 1400, 1401(23), and 1415(b)(2); 34
C.F.R. 8§ 300.30, 300.45, and 300.519. The IDEA re cognizes a court’s authority to appoint persons

to make decisions concerning special education for a juvenile. However, such decision makers
cannot be the State or employees of any agency that is involved in the education or care of the
juvenile. 34 C.F.R. § 300.519(c), (d)(2)(i).

The authority of the court to appoint an educationa | decision maker is derived from the
broad powers of the court to issue orders that “pro vide for the care, protection, safety, and
wholesome mental and physical development of childr en.” 42 Pa.C.S. 8§ 6301 (b)(1.1). The IDEA
also requires that each juvenile who is eligible fo r special education has an active parent or other

identified person who can participate in the proces s concerning special education. See IDEA, 20
U.S.C. 88 1401(23) and 1415(b)(2); 34 C.F.R. 88 300.30, 300.45, and 300.519.

Official Note: Rule 147 adopted April 29, 2011, ef fective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the provisions of Rule 147 published with the Court’'s Order at 41
Pa.B. -(-).

* % %

PART B(2) COUNSEL

* % %



RULE 242. DETENTION HEARING
* % %
C. Findings. The court shall determine whether:

1) there is probable cause that a delinquent act was committed by the juvenile;
[and]

2) detention of the juvenile is warranted;_and
3) there are any special needs of the juvenile that have been identified and

that the court deems necessary to address while the juvenile is in
detention .

* % %

E. Court’'s order. At the conclusion of the detenti on hearing, the court shall enter

a written order setting forth its findings pursuant to paragraph (C).

COMMENT

A detention hearing consists of two stages. The first stage of a detention hearing is a probable
cause hearing. If probable cause is not found, the juvenile is to be released. If probable cause is found,
then the court is to proceed to the second stage.

The second stage of a detention hearing is a detention determination hearing. The court should
hear pertinent evidence concerning the detention status of the juvenile, review and consider all
alternatives to secure detention, and determine if the detention of the juvenile is warranted.

An additional determination is required in paragrap h (C)(3) although this is not a third
stage of the detention hearing. It is important th at the court address any special needs of the
juvenile while the juvenile is in detention. The | uvenile’s attorney, the juvenile probation officer,
or detention staff is to present any educational, h ealth care, and disability needs to the court, if
known at the time of the hearing. Special needs ma v include needs for special education,
remedial services, health care, and disability. If the court determines a juvenile is in need of an
educational decision maker, the court is to appoint an educational decision maker pursuant to
Rule 147.

When addressing the juvenile’s needs concerning he alth care and disability, the court’s
order should address the right of: 1) a juvenile to receive timely and medically appropriate
screenings and health care services, 55 Pa. Code 8§  3800.32 and 42 U.S.C. 8§ 1396d(r); and 2) a
juvenile with disabilities to receive necessary acc ommodations, 42 U.S.C. § 12132, 28 C.F.R. §
35.101 et seq., Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. 8§ 794, and
implementing requlations at 45 C.F.R. 8 84.1 et seq.

Pursuant to the Juvenile Act, the court has authori ty to order a physical or mental
examination of a juvenile and medical or surgical t reatment of a minor, who is suffering from a
serious physical condition or illness which require s prompt treatment in the opinion of a
physician. The court may order the treatment even if the guardians have not been given notice of
the pending hearing, are not available, or without good cause inform the court that they do not
consent to the treatment. 42 Pa.C.S. 8§ 6339(b).

The procedures of paragraph (D) deviate from the procedures of the Juvenile Act. See 42
Pa.C.S. 8§ 6331. Under paragraph (D), a petition does not have to be filed within twenty-four hours of the
juvenile's detention; rather, the petition should be filed within twenty-four hours of the conclusion of the
detention hearing if the juvenile is detained. See Rule 800. If the juvenile is not detained, a petition may
be filed at any time prior to the adjudicatory hearing. However, the juvenile's attorney should have




sufficient notice of the allegations prior to the adjudicatory hearing to prepare for the defense of the
juvenile. See Rule 330 for petition requirements, Rule 331 for s ervice of the petition, and _ [See] Rule
363 for time of service. [See Rule 331 for service of the petition.  See Rule 330 for petition
requirements.]

See 42 Pa.C.S. 88 6332, 6336, and 6338 for the statutory provisions concerning informal
hearings and other basic rights.

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k%

Final Report explaining the amendments to Rule 242 published with the Court’s Order at 41
Pa.B. -(-).




RULE 406. ADJUDICATORY HEARING

* % %

B. Recording. The adjudicatory hearing shall be recorded. [The recording shall be
transcribed:

1) atthe request of a party;
2) pursuant to a court order; or

3) when there is an appeal.]

* % %

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 406 published with the Court’s Order at 41 Pa.B. -

Q.
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Part A
SUMMONS AND NOTICE OF THE DISPOSITIONAL HEARING

Rule 500. Summons and Notice of the Dispositional Hearing

* % %

B. Notice. The court shall give notice of the dispositional hearing to:
1) the attorney for the Commonwealth;
2) the juvenile's attorney; [and]
3) the juvenile probation office;_and

4) the educational decision maker, if applicable

* * %

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the amendments to Rule 500 published with the Court's Order at 41

Pa.B. -(-).

11



RULE 512. DISPOSITIONAL HEARING

* % %

B. Recording. The dispositional hearing shall be recorded. [The recording shall be
transcribed:

1)
2)

3)

at the request of a party;
pursuant to a court order; or

when there is an appeal.]

* * %

D. Court’s findings. The court shall enter its fin dings and conclusions of law into

the record and enter an order pursuant to Rule 515. On the record in open

court, the court shall state:

1)

its disposition;

2)

the reasons for its disposition;

3)

the terms, conditions, and limitations of the di sposition; and

4)

if the juvenile is removed from the home:

5)

a) the name or type of any agency or institution th at shall provide
care, treatment, supervision, or rehabilitation of the juvenile, and

b) its findings and conclusions of law that formed the basis of its
decision consistent with 42 Pa.C.S. 88 6301 and 635 2, including
why the court found that the out-of-home placement ordered is
the least restrictive type of placement that is con sistent with the

protection of the public and best suited to the juv enile’'s
treatment, supervision, rehabilitation, and welfare :

whether any evaluations, tests, counseling, or t reatments are

6)

necessary;

any findings necessary to ensure the stability a  nd appropriateness _ of

7)

the juvenile’s education, and when appropriate, the court shall appoint

an educational decision maker pursuant to Rule 147:; and

any findings necessary to identify, monitor, and address the juvenile’s

needs concerning health care and disability, if any ., and if parental

12



consent cannot be obtained, authorize evaluations a nd treatment
needed.

COMMENT

Under paragraph (A)(2), for victim's right to be heard, see Victim's Bill of Rights, 18 P.S. § 11.201
et seq.

To the extent practicable, the judge or master that presided over the adjudicatory hearing for a
juvenile should preside over the dispositional hearing for the same juvenile.

Pursuant to paragraph (C), the court is to advise t ___he juvenile of his or her appellate rights
orally in the courtroom on the record. The court i s to explain the right to appointed counsel for an

appeal if a juvenile is without counsel, and withou t the financial resources or otherwise unable to
employ counsel. See 42 Pa.C.S. 8 6337; see also Rule 150(B) for duration of counsel and Rule 151
for assignment of counsel.

Pursuant to paragraph (D), when the court has deter _mined the juvenile is in need of
treatment, supervision, and rehabilitation, the cou rt is to place its findings and conclusions of law
on the record by announcing them orally in the cour troom, followed by written order. The court is
to consider the following factors: a) the protecti on of the community; b) the treatment needs of

the juvenile; c) the supervision needs of the juven ile; d) the development of competencies to
enable the juvenile to become a responsible and pro ductive member of the community; e)
accountability for the offense(s) committed; and f) any other factors that the court deems
appropriate.

Nothing in this rule is intended to preclude the co urt from further explaining its findings in
the dispositional order pursuant to Rule 515.

Pursuant to paragraph (D)(4), when out-of-home plac __ement is necessary, the court is to
explain why the placement is the least restrictive type of placement that is consistent with the
protection of the public and the rehabilitation nee ds of the child. See 42 Pa.C.S. § 6352.

Pursuant to paragraph (D)(6), the court should addr ___ess the juvenile’s educational needs.
The court’s order should address the right to: 1) a n educational decision maker pursuant to Rule
147,42 Pa.C.S. 8 6301, 20 U.S.C. § 1439(a)(5), and 34 C.F.R. § 300.519; and 2) an appropriate
education, including any necessary special educatio n or remedial services, 24 P.S. 8§ 13-1371,
13-1372, 55 Pa. Code § 3130.87, and 20 U.S.C. § 1400 et seq.

The court should also address the juvenile’s needs concerning health care and disability.
The court’s order should address the right of: 1) a juvenile to receive timely and medically
appropriate screenings and health care services, 55 Pa. Code § 3800.32 and 42 U.S.C. § 1396d(n);
and 2) a juvenile with disabilities to receive nece ssary accommodations, 42 U.S.C. § 12132, 28
C.F.R. § 35.101 et seq., Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794,
and implementing regulations at 45 C.F.R. §84.1 et seq.

Pursuant to the Juvenile Act, the court has authori ty to order a physical or mental
examination of a juvenile and medical or surgical t reatment of a minor, who is suffering from a
serious physical condition or iliness which require s prompt treatment in the opinion of a
physician. The court may order the treatment even if the guardians have not been given notice of
the pending hearing, are not available, or without good cause inform the court that they do not
consent to the treatment. 42 Pa.C.S. § 6339(b).

See Rule 127 for recording and transcribing of proceed ings.

See Rule 136 for_ex parte communications.

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 512 published with the Court’s Order at 41 Pa.B. -

Q.
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RULE 513. AIDS IN DISPOSITION
A. Social Study.

1) The court may order the preparation of a social study in any case to aid in the
decision for disposition.

2) Ifasocial study is ordered, the study shall ad dress any educational, health
care, and disability needs of the juvenile.

B. Examinations. The court may order the juvenile to undergo health, psychological,
psychiatric, drug and alcohol, or any other examination, as it deems appropriate to aid
in the decision for disposition.

* * %

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 513 published with the Court’s Order at 41 Pa.B. -
().
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RULE 515. DISPOSITIONAL ORDER

A. Generally. When the court enters a disposition after a adjudication of delinquency
pursuant to Rule 409(A)(2), the court shall issue a written order, which provides
balanced attention to the protection of the community, accountability for the offenses
committed, and development of the juvenile’s competencies to enable the juvenile to
become a responsible and productive member of the community. The order shall
include:

1) [the terms and conditions of the disposition]the co urt’s findings
pursuant to Rule 512(D) ;

[2) the name of any agency or institution that shal | provide care, treatment,
supervision, or rehabilitation of the juvenile;]

[3]2) a designation whether the case is eligible pursuant to 42 Pa.C.S. § 6307
(b)(2)(i) for limited public information;

[4]3) a directive that the juvenile shall submit to fingerprinting and
photographing by, or arranged by, the law enforcement agency that submitted
the written allegation in all cases in which the juvenile has not previously been
fingerprinted or photographed;

[5]4) the date of the order; and

[6]5) the signature and printed name of the judge entering the order.

* % %

C. Guardian participation.  The [court] dispositional order _shall include any
conditions, limitations, restrictions, and obligations [in its dispositional order]
imposed upon the guardian.

* % %

COMMENT

Pursuant to paragraph (A)([3]2), the court is to determine if the case is eligible for limited public
information under the requirements of 42 Pa.C.S. § 6307 (b)(1)(i). See 42 Pa.C.S. § 6307 (b)(2). When
the case is designated, the clerk of courts is to mark the file clearly. For information that is available to
the public in those eligible cases, see Rule 160.

* % %

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

15



Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 515 published with the Court’s Order at 41 Pa.B. -

Q.

16



PART A
SUMMONS AND NOTICE

Rule 600. Summons and Notice of the Commitment Rev  iew, Dispositional
Review, and Probation Revocation Hearing

* % x
B. Notice. The court shall give notice of the hearing to:

1) the attorney for the Commonwealth;

2) the juvenile's attorney;

3) the juvenile probation office; [and]

4) the placement facility staff, if the juvenile is in placement;_and

5) the educational decision maker, if applicable

* % %

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the amendments to Rule 600 published with the Court’s Order at 41

Pa.B. -(-).
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RULE 610. DISPOSITIONAL AND COMMITMENT REVIEW

* % %

COMMENT

At any hearing, if it is determined that the juveni le is in need of an educational decision

maker, the court is to appoint an educational decis ion maker pursuant to Rule 147.
* % %

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 610 published with the Court’s Order at 41 Pa.B. -

Q.
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RULES OF JUVENILE COURT PROCEDURE

DEPENDENCY MATTERS

CHAPTER 11
GENERAL PROVISIONS

* * %

PART A
BUSINESS OF COURTS

* % %

1136. Ex Parte Communication

* % %

PART B(1)
[EXAMINATION AND TREATMENT] EDUCATION AND HEALTH

OF CHILD

1145. Application or Motion for Examination and Treatment of a Child
1147. Educational decision maker.

* % %
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RULE 1120. DEFINITIONS

* % %

EDUCATIONAL DECISION MAKER is a responsible adult a ppointed by the

court to make decisions regarding a child’'s educati on when the child has no
quardian or the court has limited the quardian’s ri ght to make such decisions for

the child. The educational decision maker acts as the child’s representative
concerning all matters reqgarding education unless t he court specifically limits the

authority of the educational decision maker.

* * %

HEALTH CARE is care related to any medical need inc  luding physical,
mental, and dental health. This term is used in th e broadest sense to include any

type of health need.

* % %

COMMENT

* % %

An “educational decision maker” is to be appointed by court order. The scope of the
appointment is limited to decisions regarding the c hild’s education. The educational decision
maker acts as the child’s spokesperson on all matte rs regarding education unless the court
specifically limits the authority of the educationa | decision maker. The educational decision
maker holds educational and privacy rights as the c hild’s guardian for purposes of 20 U.S.C. §
12329 and 34 C.F.R. 8§ 99.3. See also Rule 1147(C) for the duties and responsibilities of an
educational decision maker.

* % %
“Health care” includes, but is not limited to, rout ine physical check-ups and examinations;
emergency health care; surgeries; exploratory testi ng; psychological exams, counseling, therapy
and treatment programs; drug and alcohol treatment; support groups; routine eye examinations

and procedures; teeth cleanings, fluoride treatment s, fillings, preventative dental treatments, root

canals, and other dental surgeries; and any other e xamination or treatment relating to any
physical, mental, and dental needs of the child.

* % %

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k *

Final Report explaining the amendments to Rule 1120 published with the Court’s Order at 41 Pa.B.

().
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RULE 1136. EX PARTE COMMUNICATION

A) Unless otherwise authorized by law, no person sh all communicate with the
court in any way regarding matters pending before t he court unless all parties:

1) are present or have been copied if the communica  tion is written or in
electronic form: or

2) have waived their presence or right to receive t  he communication.

B) If the court receives any ex parte communication, the court shall inform all
parties of the communication and its content.

COMMENT
No ex parte communications with the court are to occur. Commu nications should include

all parties, such as the filing of a motion, or con ducting a conference or a hearing.

Attorneys are bound by the Rules of Professional Co nduct. See Rules of Professional
Conduct Rule 3.5(b). Judges are bound by the Code of Judicial Conduct. See Code of Judicial
Conduct Canon 3(A)(4).

Attorneys and judges understand the impropriety of ex_parte communications regarding

matters pending before the court but many participa nts are not attorneys or judges. This rule
ensures that all parties have received the same inf ___ormation that is being presented to the court so

that it may be challenged or supplemented.
Administrative matters are not considered ex_parte communications.

Official Note: Rule 1136 adopted April 29, 2011, e ffective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the provisions of Rule 1136 published with the Court’s Order at 41 Pa.B.-(-

)
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PART B(1)
[EXAMINATION AND TREATMENT] EDUCATION AND HEALTH
OF CHILD

1145. Application or Motion for Examination and Treatment of a Child
1147. Educational decision maker.

RULE 1147. EDUCATIONAL DECISION MAKER.

A. Generally. At any proceeding or upon motion, th e court shall appoint an
educational decision maker for the child if it dete rmines that:

1) the child has no quardian: or

2) the court, after notice to the guardian and an o pportunity for the
guardian to be heard, has made a determination that it is in the child’s
best interest to limit the guardian’s right to make decisions regarding
the child’s education.

B. Notice of hearings. The educational decision ma ker shall receive notice of all

proceedings.

C. Duties and responsibilities. The educational de cision maker shall:

1) make appropriate inquiries and take appropriate actions to ensure that:

a) issues concerning the child’s educational stabil ity are addressed:

b) school discipline matters are addressed:

c) the child is receiving appropriate education tha t will allow the
child to meet state standards, including any necess ary services
concerning special education in the least restricti ve environment,

or remedial services:

d) the child, who is sixteen years of age or older, is receiving the
necessary educational services to transition to ind ependent
living;

e) the child, who is receiving services concerning special education,

is engaged in transition planning with the school e ntity beginning

no later than the school year in which the child tu rns fourteen:
and

f) the child, who is aqging out of care within ninet v days, has a
transition plan that addresses the child’s educatio nal needs, and
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if applicable, the plan is coordinated with the chi Id’s transition
planning concerning special education under the Ind ividuals with

Disabilities Education Act.

2) address the child’'s educational needs by:

a) meeting with the child at least once and as ofte n as necessary to
make decisions regarding education that are in the best interests

of the child;

b) participating in special education and other mee tings, and making

decisions regarding all matters affecting the child 's educational
needs in a manner consistent with the child’s best interests:
c¢) making any specific recommendations to the court relating to:

i) the timeliness and appropriateness of the child’ S
educational placement;

i) the timeliness and appropriateness of the child
transitional planning; and

S

iii) services necessary to address the child’'s educ ational
needs;

d) appearing and testifying at court hearings when necessary; and

e) having knowledge and skills that ensure adequate representation

of the child.

COMMENT
A child in dependent care is to have a clearly iden tified, legally authorized educational
decision maker. This is a particular concern for h ighly mobile children whose caregivers may
change and whose guardian may be unavailable. An e  ducational decision maker’'s
responsibilities may include, but are not limited t 0: ensuring educational stability as mandated by

42 U.S.C. 88 675(1)(G) and 11431 et seq.; ensuring prompt enrollment in a new school as re quired

pursuant to 22 Pa. Code § 11.11(b); facilitating ac___cess to a full range of school programs;
advocating for the child in school discipline matte rs; ensuring meaningful transition planning as
required by 42 Pa.C.S. 8 6351 and 42 U.S.C. § 675(5 )(H); and for a child eligible for special
education, ensuring access to appropriate services including transition planning beginning no

later than age fourteen. See 24 P.S. 88 13-1371, 13-1372, 20 U.S.C. 8 1400 et seq. See paragraph
(A) and (C).

An educational decision maker appointed pursuant to this rule who represents a child who

is also adjudicated delinquent is to review Rule 14 7.
A court is not to appoint an educational decision m aker if there is a parent, guardian, or
other authorized person (_e.q., foster parent, relative with whom the child lives or surrogate parent

appointed under the IDEA) who is competent, willing , and available to make decisions regarding
the child’s education and who is acting in the chil d’s best interest regarding all educational

matters. See Individuals with Disabilities Education Act (“IDEA M), 20 U.S.C. § 1400 et seq. (2004).
A court should limit the authority of a parent to m ake decisions regarding education only to the
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extent necessary to protect the child’s interest an d can reinstate the parent or change the
educational decision maker at any time.

Unless limited by the court in its appointment orde r, an educational decision maker: 1) is
responsible for making all decisions concerning edu cation, including special education, for the
child; and 2) can consent to or prohibit the releas e of information from the child’s school records
as a parent in accordance with the Family Education al Rights and Privacy Act, 20 U.S.C. § 1232q
and 34 C.F.R. § 99.3 (1974). The educational decis _ion maker may be a family member, a family
friend, a mentor, a foster parent, a former foster parent, a Court Appointed Special Advocate, or, if

an educational decision maker for special education is not needed, a child welfare professional.
Except as otherwise provided by the IDEA, it is wit hin the discretion of the court to appoint an
educational decision maker and whom to appoint. In all cases, however, an educational decision
maker appointed by the court should be familiar wit h a child’s educational rights or is to agree to
be trained regarding these issues.

If the child is or may be eligible for special educ ation, an educational decision maker is to
be appointed in accordance with the standards and p rocedures set forth in federal and state laws
concerning special education. See IDEA, 20 U.S.C. §8 1400, 1401(23), and 1415(b)(2); 34 C.F.R. 88§
300.30, 300.45, and 300.519. The IDEA recognizes a__court’s authority to appoint persons to make
decisions concerning special education for a child. However, such decision makers cannot be the

State or employees of any agency that is involved i n the education or care of the child. 34 C.F.R.
8300.519(c), (d)(2)(i).
The educational decision maker should refer to the Fostering Connections to Success and

Increasing Adoptions Act of 2008 (P.L. 110-351) and ___the McKinney-Vento Homeless Assistance
Act, 42 U.S.C. 8§ 11431 et seq. (1989) for guidance in educational stability. Sp ___ecifically, the
educational decision maker is to: a) ensure the rig ht to remain in the same school regardless of a
change in placement when it is in the child’s best interest; b) facilitate immediate enrollment in a
new school when a school change is in the child’s b est interest; and c¢) ensure that school
proximity is considered in all placement changes, 4 2 U.S.C. 88 675(1)(G) and 11431 et seq.

The educational decision maker is to also ensure: a ) that the child receives an appropriate

education, including, as applicable, any necessary special education, early intervention, or
remedial services; see 24 P.S. 8§ 13-1371, 13-1372 , 55 Pa. Code § 3130.87, 20 U.S.C. § 1400 et
seq.; b) that the child receives educational services necessary to support the child’s transition to
independent living pursuant to 42 Pa.C.S. 8§ 6351 if _ the child is sixteen or older; and c) that the
educational decision maker participates in the deve lopment of a transition plan that addresses the

child’s educational needs pursuant to 42 U.S.C. 8 6 75(5)(H) if the child will age out of care within
ninety days.

The authority of the court to appoint an educationa | decision maker is derived from the
broad powers of the court to issue orders that “pro vide for the care, protection, safety, and
wholesome mental and physical development of childr en.” 42 Pa.C.S. § 6301(b)(1.1) . The IDEA
also requires that each child who is eligible for s pecial education has an active parent or other
identified person who can participate in the proces s concerning special education. See IDEA, 20
U.S.C. 88 1401(23) and 1415(b)(2); 34 C.F.R. 88 300 .30, 300.45, and 300.519.

Official Note: Rule 1147 adopted April 29, 2011, e ffective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the provisions of Rule 1147 published with the Court’s Order at 41 Pa.B.-(-

L
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RULE 1154. DUTIES OF GUARDIAN AD LITEM

* % %

7) Make any specific recommendations to the court relating to the
appropriateness and safety of the child's placement and services necessary
to address the child's needs and safety, including the child’s educational,
health care, and disability needs __;

* % %
COMMENT
If there is a conflict of interest between the duties of the guardian ad litem pursuant to paragraphs
(7) [&]and_(9), the guardian _ad litem for the child may move the court for appointment as legal

counsel and assignment of a separate guardian ad litem when, for example, the information that

the guardian _ad litem possesses gives rise to the conflict and can be us ed to the detriment of the
child. [the guardian ad litem may move the court for appointment of a separate g  uardian ad litem
or legal counsel.] If there is not a conflict of interest, the guardia ___n ad litem represents the legal
interests and best interests of the child at every stage of the proceedings. 42 Pa.C.S. § 6311(b).

To the extent 42 Pa.C.S. 8 6311(b)(9) is inconsiste _nt with this rule, it is suspended. See Rules 1151
and 1800. See also Pa.R.P.C. 1.7 and 1.8.

“Legal interests” denotes that an attorney is to ex press the child’'s wishes to the court
regardless of whether the attorney agrees with the child’s recommendation. “Best interests”
denotes that a quardian __ad litem is to express what the guardian __ad litem believes is best for the
child’s care, protection, safety, and wholesome phy sical and mental development reqgardless of
whether the child agrees.

Pursuant to paragraph (7), the guardian ___ad litem is to make specific recommendations to
the court regarding the appropriateness of the chil d’s placement, giving consideration to the
proximity and appropriateness of the child’s school . See 42 Pa.C.S. 8§ 6311(b)(7) and 42 U.S.C. §
675(1)(G). Inquiries into the child’s education sh _ ould include the right to: 1) educational stabilit v,
including the right to remain in the same school re gardless of a change in placement when in the
child’s best interest and the right to immediate en rollment when a school change is in the child’'s
best interest, 42 U.S.C. 88 675(1)(G) and 11431 et seq.; 2) an educational decision maker pursuant
to Rule 1147, 42 Pa.C.S. § 6301, 20 U.S.C. § 1439(a)(5), and 34 C.F.R. 8 300.519; 3) an appropriate
education, including any necessary special educatio n, early intervention, or remedial services, 24
P.S. 88 13-1371 and 13-1372, 55 Pa. Code § 3130.87, and 20 U.S.C. § 1400 et seq.; 4) the
educational services necessary to support the child s transition to independent living, 42 Pa.C.S.

8 6351 if a child is sixteen or older; and 5) atra__ nsition plan that addresses the child’s educational
needs, 42 U.S.C. § 675(5)(H), if the child will age _ out of care in the next ninety days.

See Inre S.J., 906 A.2d 547, 551 (Pa. Super. Ct. 2006) (citing In re Tameka M., 525 Pa. 348,
580 A.2d 750 (1990)), for issues addressing a child _’s mental and moral welfare.

Pursuant to paragraph (7), the quardian __ad litem is to make specific recommendations to
the court regarding the appropriateness of the chil d’s placement, giving consideration to meeting
the child’s needs concerning health care and disabi lity. Inquiries into the child’s health should
include the right of: 1) the child to receive timel y and medically appropriate screenings and health
care services, 55 Pa. Code 88 3700.51 and 3800.32, 42 U.S.C. § 1396d(r); and 2) a child with
disabilities to receive necessary accommodations, 4 2U.S.C. 812132, 28 C.F.R. § 35.101 et seq.,
Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794 and implementing
requlations at 45 C.F.R. § 84.1 et seq.

The guardian _ad litem may be appointed as the educational decision maker . Ifthe
guardian _ad litem is not the educational decision maker, the guardian ad litem is to coordinate
efforts and consult with the educational decision m aker. See Rule 1147 for duties of the
educational decision maker.
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Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

Final Report explaining the amendments to Rule 1154 published with the Court’'s Order at 41

Pa.B.-(-).
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PART C
SHELTER CARE

1240. Shelter Care Application

1241. Notification of Shelter Care Hearing
1242. Shelter Care Hearing

1243. Shelter Care Rehearing

RULE 1240. SHELTER CARE APPLICATION

A. Filings. A shelter care application may be oral or in writing . If oral, w[ W]ithin twenty-
four hours of exercising protective custody pursuant to Rule 1210, the county agency shall
[reduce to writing and] file a written_shelter care application [with the Juvenile Court]

B. Application contents.  Every shelter care application shall set forth [plainly] :

* % %

6) [if a child is in shelter care,] a statement detailing:

a) the [that] reasonable efforts made to prevent placement; [were made]
and

b) why there are no less restrictive alternatives available;

* % %

COMMENT

* % %

Pursuant to paragraph (B)(6), the application is to contain a statement detailing the
reasonable efforts made to prevent placement and th e specific reasons why there are no less
restrictive alternatives available. This statement may include information such as: 1) the
circumstances of the case; 2) contact with family m embers or other kin; 3) the child’s
educational, health care, and disability needs; and 4) any need for emergency actions.

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %
Final Report explaining the amendments to Rule 1240 published with the Court’s Order at 41 Pa.B.
- !-!.
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RULE 1242. SHELTER CARE HEARING.
* k% %
C. Findings. The court shall determine whether:
1) there are sufficient facts in support of the shelter care application;

2) custody of the child is warranted after consideration of the following

factors| ;].

[3)] a) remaining in the home would be contrary to the welfare and best
interests of the child;

b) reasonable efforts were made by the county agency to prevent the
child’s placement; [or]

c) the child’s placement is the least restrictive plac ement that meets

the needs of the child, supported by reasons why th ere are no
less restrictive alternatives available: and

d) the lack of efforts was reasonable __in the case of an emergency
placement where services were not offered[, whether the lack of
efforts were reasonable] ; [and]

[4]3) a person, other than the county agency, submittin g [if] a shelter care
application, [is submitted by a person other than the county ag ency, the
court shall make a determination if the person] is a party to the
proceedings; and

4) there are any special needs of the child that ha  ve been identified and
that the court deems necessary to address while the child is in shelter
care.

* % %

E. Court order . Atthe conclusion of the shelter care hearing, the court shall enter a
written order [as to the following]setting forth __:

1) its findings pursuant to paragraph (C);
2) any conditions placed upon any party;

3) any orders for placement or temporary care of the child; [and]
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4) any findings or orders necessary to ensure the stab ility and
appropriateness _ of the child’s education, and when appropriate, th e
court shall appoint an educational decision maker p ursuant to Rule
1147;

5) any findings or orders necessary to identify, mo nitor, and address the
child’s needs concerning health care and disability , if any, and if
parental consent cannot be obtained, authorize eval uations and
treatment needed; and

6) any orders of visitation.

COMMENT

* k k

Pursuant to paragraph (C), the court is to make ad _ etermination that the evidence
presented with the shelter care application under R ule 1240 is supported by sufficient facts. After

this determination, the court is to determine wheth er the custody of the child is warranted by
requiring a finding that: 1) remaining in the home would be contrary to the health and welfare of
the child; 2) reasonable efforts were made by the ¢ ounty agency to prevent the placement of the
child; 3) the child was placed in the least restric ___tive placement available; and 4) if the child was
taken into emergency placement without services bei ng offered, the lack of efforts by the county
agency was reasonable. Additionally, the court is to state the reasons why there are no less
restrictive alternatives available.

Pursuant to [ Under] paragraph (C)([4]3), the court is to determine whether or not a person is a
proper party to the proceedings. Regardless of the court’s findings on the party status, the court is to
determine if the application is supported by sufficient evidence.

Under paragraph (D), the court is to ensure a timely hearing.

[Under paragraph (E), the courtis to include init s order specific findings that: 1) there are
sufficient facts in support of the dependency petit ion; 2) custody of the child is warranted; and 3)
remaining in the home would be contrary to the welf are and best interests of the child, or
reasonable efforts were made by the county agencyt o prevent the child’'s placement, or in the
case of an emergency placement where services were not offered, whether the lack of efforts were
reasonable.]

See 42 Pa.C.S. § 6332.

Pursuant to paragraph (E), the court is to enter a written order. It is important that the
court address any special needs of the child while the child is in shelter care. The child’s attorney

or the county agency is to present any educational, health care, and disability needs to the court,

if known at the time of the hearing. These needs m ___ay include a child’s educational stability, needs

concerning early intervention, remedial services, h ealth care, and disability. If the court
determines a child is in need of an educational dec ision maker, the court is to appoint an
educational decision maker pursuant to Rule 1147.

The court’s order should address the child’s educat ional stability, including the right to an

educational decision maker. The order should addre ss the child’s right to: 1) educational

stability, including the right to: a) remain in the same school reqgardless of a change in placement
when it is in the child’s best interest; b) immedia te enrollment when a school change is in the
child’s best interest; and ¢) have school proximity considered in all placement changes, 42 U.S.C.

88 675(1)(G) and 11431 et seq.; 2) an educational decision maker pursuant to Rul e 1147, 42 Pa.
C.S. §6301, 20 U.S.C. 81439(a)(5), and 34 C.F.R. 8 300.519; 3) an appropriate education, including

any necessary special education, early intervention , or remedial services pursuant to 24 P.S. 8§
13-1371 and 13-1372, 55 Pa. Code § 3130.87, and 20 U.S.C. 81400 et seq.; 4) the educational
services necessary to support the child’s transitio n to independent living pursuant to 42 Pa.C.S. §

6351 if the child is sixteen or older ; and 5) a tr __ansition plan that addresses the child’s educationa

needs pursuant to 42 U.S.C. 8§ 675(5)(H) if the chil _d will age out of care within ninety days.
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When addressing the child’s health and disability n eeds, the court’s order should address
the right of: 1) a child to receive timely and medi cally appropriate screenings and health care
services, 55 Pa. Code 8 3800.32 and 42 U.S.C. § 139 6d(r); and 2) a child with disabilities to receive
necessary accommodations, 42 U.S.C. § 12132, 28 C. F.R. 8 35.101 et seq., Section 504 of the
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, and implementing regulations at 45 C.F.R.

§ 84.1 et seq.
Pursuant to the Juvenile Act, the court has authori ty to order a physical or mental

examination of a child and medical or surgical trea ___tment of a minor, who is suffering from a
serious physical condition or illness which require s prompt treatment in the opinion of a
physician. The court may order the treatment even if the quardians have not been given notice of
the pending hearing, are not available, or without good cause inform the court that they do not
consent to the treatment. 42 Pa.C.S. 8 6339(b).

Nothing in this rule prohibits informal conferences, narrowing of issues, if necessary, and the
court making appropriate orders to expedite the case through court. The shelter care hearing may be
used as a vehicle to discuss the matters needed and narrow the issues. The court is to insure a timely
adjudicatory hearing is held.

See 42 Pa.C.S. 8 6339 for orders of physical and mental examinations and treatment.

See Rule 1330(A) for filing of a petition.

Official Note:

* k k

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 1242 published with the Court’s Order at 41 Pa.B.
= ‘_!-
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RULE 1406. ADJUDICATORY HEARING

* % %

B. Recording. The adjudicatory hearing shall be recorded. [The recording shall be
transcribed:

1) pursuant to a court order; or
2) when there is an appeal.]
C. Evidence. Each party shall be given the opportunity to:
1) introduce evidence;
2) present testimony; and
3) to cross-examine any witness.
[D. Ex parte Communication.

1) Except as provided by these rules, no person sha Il communicate with
the court in any way.

2) If the court receives any ex parte communication, the court shall
inform all parties of the communication and its co ntent.]

COMMENT
* * %

Under paragraph (B), notes of testimony should be provided to counsel for a party upon good
cause shown. The court may place conditions of release on the notes of testimony. [Under paragraph
(B)(2), w]W hen an appeal is taken, the record is to be transcribed pursuant to Pa.R.A.P. 1922. See
Pa.R.A.P. 1911 for request of transcript.

* % %

[Under paragraph (D), no ex parte communications regarding the facts and merits of t he
case with the court are to occur. Attorneys and ju dges understand the impropriety of  ex parte
communications but many participants are not attorn eys or judges. This rule ensures that all
parties have received the same information that is being presented to the court so that it may be
challenged or supplemented. Normal methods of prac  tice and procedure such as motions,
scheduling, communications with court personnel, ar e not considered ex parte communications.
See Pa.R.P.C. Rules 3.5. 3.3(d), and 8.3(a) and the Cod e of Judicial Conduct, Canons 1, 2, and 3.]

See Rule 1136 for_ex parte communications.

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:
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* % %

Final Report explaining the amendments to Rule 1406 published with the Court’s Order at 41 Pa.B.
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RULE 1501. DISPOSITIONAL NOTICE
The court or its designee shall give notice of the dispositional hearing to:
6) the court appointed special advocate, if assigned; [and]

7) the educational decision maker, if applicable; and

8) any other persons as directed by the court.

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k *

Final Report explaining the amendments to Rule 1501 published with the Court’s Order at 41 Pa.B.
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RULE 1512. DISPOSITIONAL HEARING

* % %

B. Recording. The dispositional hearing shall be recorded. [The recording shall be
transcribed:

1) pursuant to a court order; or
2) when there is an appeal.
C. Ex parte Communication.

1) Except as provided by these rules, no person sha Il communicate with
the court in any way.

2) If the court receives any ex parte communication, the court shall
inform all parties of the communication and its co ntent.]

C. Duties of the court. The court shall determine on the record that the parties

have been advised of the following:

1) the right to file an appeal:

2) the time limits for an appeal; and

3) the right to counsel to prepare the appeal.

D. Court’s findings. The court shall enter its fin dings and conclusions of law into

the record and enter an order pursuant to Rule 1515

1) On the record in open court, the court shall st ate:

a) its disposition;

b) the reasons for its disposition:;

c) the terms, conditions, and limitations of the di sposition;

d) the name of any person or the name, type, catego ry, or class of

agency, licensed organization, or institution that shall provide
care, shelter, and supervision of the child;

e) whether any evaluations, tests, counseling, or t reatments are
necessary;
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f) the permanency plan for the child:;

q) the services necessary to achieve the permanency plan;

h) any findings necessary to ensure the stability a nd

appropriateness of the child’s education, and when appropriate,
the court shall appoint an educational decision mak er pursuant to
Rule 1147;

i) any findings necessary to identify, monitor, and address the
child’s needs concerning health care and disability . if any, and if

parental consent cannot be obtained, authorize eval uations and
treatment needed:; and

i) avisitation schedule, including any limitations

2) The court shall state on the record in open cour t or enter into the record

through the dispositional order, a finding, if the child is placed, that;

a) remaining in the home would be contrary to the welfare, safety, or

health of the child:;

b) reasonable efforts were made by the county agenc v to prevent
the child’s placement;

c) the child’'s placement is the least restrictive p lacement that meets

the needs of the child, supported by reasons why th ere are no
less restrictive alternatives available: and

d) if preventive services were not offered due to the necessity of an
emergency placement, that such lack of services was reasonable
under the circumstances.

COMMENT
* % %

[For transcription of the record under paragraph (B ), see also Rule 1127.

Under paragraph (C), no ex parte communications with the court are to occur. Attor neys
and judges understand the impropriety of ex parte communications but many participants are not
attorneys or judges. This rule ensures that all pa  rties have received the same information that is
being presented to the court so that it may be chal lenged or supplemented. Normal methods of
practice and procedure such as motions, scheduling, communications with court personnel, are
not considered ex parte communications.]

Pursuant to paragraph (C), the court is to advise t __he parties of their appellate rights orally
in the courtroom on the record. The court is to ex plain the right to appointed counsel for an
appeal if a party is without counsel, and without t he financial resources or otherwise unable to
employ counsel. See 42 Pa.C.S. 8 6337; see also Rule 1150(B) for duration of counsel and Rule
1151 for assignment of counsel.
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All the findings made in open court are to be place d in writing through the court’s
dispositional order pursuant to Rule 1515. Nothing in this rule is intended to preclude the court
from further explaining its findings in its disposi tional order. In addition to the findings pursuant
to paragraph (D), s ee Rule 1514 for dispositional findings before removal from the home.

Pursuant to paragraph (D)(1)(f), the court is to de __termine the permanency plan for the
child. A permanency plan should include two plans or goals: the primary plan and the secondary
or concurrent plan.

The primary plan is the comprehensive plan develope d to achieve the permanency goal.
The secondary or concurrent plan is developed and i nitiated so that if the primary plan is not
fulfilled, timely permanency for the child may stil | be achieved. These two plans are to be
simultaneously addressed by the county agency.

Rule 1608 mandates permanency hearings at least eve  ry six months. It is best practice to
have three-month hearings to ensure permanency is a chieved in a timely fashion and the court is
informed of the progress of the case. See Comment to Rule 1608.

Pursuant to paragraph (D)(1)(h), the courtis to ad _ dress the child’s educational stability,
including the right to an educational decision make r, 42 Pa.C.S. § 6301, 20 U.S.C. § 1439(a)(5), and
34 C.F.R. § 300.519. The court’s findings should a _ddress the child’s right to: 1) educational
stability, including the right to: a) remain in the same school regardless of a change in placement
when it is in the child’s best interest; b) immedia te enrollment when a school change is in the
child’s best interest; and c) have school proximity considered in all placement changes, 42 U.S.C.
88 675(1)(G) and 11431 et seq.; 2) an educational decision maker pursuant to Rul e 1147, 42 Pa.C.S.
§ 6301, 20 U.S.C. 8§1439(a)(5), and 34 C.F.R. § 300.519; 3) an appropriate education, including any
necessary special education, early intervention, or remedial services pursuant to 24 P.S. §§ 13-
1371 and 13-1372, 55 Pa. Code § 3130.87, and 20 U.S .C. 8 1400 et seq.; 4) the educational services
necessary to support the child’s transition to inde pendent living pursuant to 42 Pa.C.S. § 6351 if
the child is sixteen or older; and 5) a transition plan that addresses the child’s educational needs
pursuant to 42 U.S.C. 8§ 675(5)(H) if the child will __age out of care within ninety days.

Pursuant to paragraph (D)(1)(i), the court is to ad __ dress the child’s needs concerning health
care and disability. The court’s findings should a ddress the right of: 1) a child to receive timely
and medically appropriate screenings and health car e services pursuant to 55 Pa. Code 8§
3700.51 and 3800.32, and 42 U.S.C. § 1396d(r); 2) a child to a transition plan that addresses the
child’s health care needs, and includes specific op tions for how the child can obtain health
insurance after leaving care pursuant to 42 U.S.C. 8 675(5)(H) if the child will age out of care withi __n
90 days; and 3) a child with disabilities to receiv e necessary accommodations pursuant to 42
U.S.C. §12132;: 28 C.F.R. 8§ 35.101 et seq., Section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794, and implementing requlations at 45 C.F.R. § 84.1 et seq. In addition, the
court is to ensure progress and compliance with the child’s case plan for the ongoing oversight
and coordination of health care services under 42 U .S.C. § 622(b)(15).

Pursuant to the Juvenile Act, the court has authori ty to order a physical or mental
examination of a child and medical or surgical trea tment of a minor, who is suffering from a
serious physical condition or iliness which require s prompt treatment in the opinion of a
physician. The court may order the treatment even if the guardians have not been given notice of
the pending hearing, are not available, or without good cause inform the court that they do not
consent to the treatment. 42 Pa.C.S. § 6339(b).

Pursuant to paragraph (D)(1)()), the courtis to in ___ clude siblings in its visitation schedule.
See 42 U.S.C. 8 671(a)(31), which requires reasonable e fforts be made to place siblings together
unless it is contrary to the safety or well-being o f either sibling and that frequent visitation be
assured if joint placement cannot be made.

See Rule 1127 for recording and transcribing of procee dings.

See Rule 1136 for _ex parte communications.

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:
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* % %

Final Report explaining the amendments to Rule 1512 published with the Court’s Order at 41 Pa.B.
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RULE 1514. DISPOSITIONAL FINDING BEFORE REMOVAL FR OM HOME

A. Required findings. Prior to entering a dispositional order removing a child from the
home, the court shall state[ enter into] on the record in_open court _the following
specific findings:

1) Continuation of the child in the home would be contrary to the welfare, safety,
or health of the child; [and]

2) The child’s placement is the least restrictive plac ement that meets the
needs of the child, supported by reasons why there iS no less restrictive
alternative available; and

3) One of the following:

* % %

B. Aggravated circumstances. If the court has previously found aggravated
circumstances to exist and that reasonable efforts to remove the child from the home
or to preserve and reunify the family are not required, a finding under paragraphs
(A)([2]3)(a) through (c) is not necessary.

* % %

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %
Final Report explaining the amendments to Rule 1514 published with the Court’s Order at 41 Pa.B.

;(;)__
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RULE 1515. DISPOSITIONAL ORDER

A. Generally. When the court enters a disposition, the court shall issue a written order,
which provides that the disposition is best suited to the safety, protection, and
physical, mental, and moral welfare of the child. The order shall include:

1) any findings pursuant to Rules 1512(D) and 1514; [the terms,
conditions, and limitations of the disposition;

2) the name of any person or the name, type, catego ry, or class of agency,
licensed organization, or institution that is to pr ovide care, shelter, and
supervision of the child;

3) any findings pursuant to Rule 1514 if a child is being removed from the
home;

4) any ordered evaluations, tests, counseling, ort  reatments;

5) any ordered family service plan or permanency pl  an if not already
prepared;

6) any visitations, including any limitations;
7)]2)_ the date of the order; and
[8]3) the signature and printed name of the judge entering the order.
B. Transfer of [legal] custody. If the court decides to transfer [legal] custody of the
child to a person or agency found to be qualified to provide care, shelter, and

supervision of the child, the dispositional order shall include:

1) the name and address of such person or agency, unless the court determines
disclosure is inappropriate;

2) the limitations of the order, _including the type of custody granted __; and

3) any visitation rights.

C. [Orders concerning g]G__uardian. The [court] dispositional order _shall include
any conditions, limitations, restrictions, and obligations [in its dispositional order]
imposed upon the guardian.

COMMENT

See 42 Pa.C.S. 88 6310, 6351.
When issuing a dispositional order, the court shoul d issue an order that is “best suited to
the safety, protection, and physical, mental, and m oral welfare of the child.” 42 Pa.C.S. § 6351(a).
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Seelnre S.J., 906 A.2d 547, 551 (Pa. Super. Ct. 2006) (citing _In re Tameka M., 525 Pa. 348, 580 A.2d
750 (1990)), for issues addressing a child’s mental and moral welfare.

45 C.F.R § 1356.21 provides a specific foster care provider may not be placed in a court order to
be in compliance with and receive funding through the Federal Financial Participation.

* % %

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* % %

Final Report explaining the amendments to Rule 1515 published with the Court’s Order at 41 Pa.B.
0.
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RULE 1601. PERMANENCY HEARING NOTICE

At least fifteen days prior to the hearing, the court or its designee shall give notice of the
permanency hearing to:

* % %

6) the court appointed special advocate, if assigned; [and]

7) the educational decision maker, if applicable; and

8) any other persons as directed by the court.

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k *

Final Report explaining the amendments to Rule 1601 published with the Court’s Order at 41 Pa.B.
0.
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RULE 1609. [COURT ORDER OF] PERMANENCY HEARING QORD ERS
[DETERMINATIONS]

A. [Findings]Court order . After every permanency hearing, the court shall issue a
written order, which provides whether the permanency plan is best suited to the
safety, protection, and physical, mental, and moral welfare of the child.

B. Determination made. The court’s order shall reflect a determination made
[consistent with 42 Pa.C.S. § 6351(f.1)]pursuantto  Rule 1608(D).

C. Transfer of [legal] custody. If the court decides to transfer [permanent legal]
custody of the child to a person found to be qualified to provide care, shelter, and
supervision of the child, the permanency order shall include:

1) the name and address of such person unless disclosure is prohibited by court
order;

2) the limitations of the order, including the type of custody granted __; and

3) any temporary visitation rights of parents.

D. Orders concerning education.

1) The court’s order shall address the stability an __d appropriateness of the
child’s education; and

2) When appropriate, the court shall appoint an edu cational decision
maker pursuant to Rule 1147.

E. Orders concerning health care and disability.

1) The court’s order shall identify, monitor, and a ddress the child’s needs
concerning health care and disability; and

2) The court’'s orders shall authorize evaluations a nd treatment if parental
consent cannot be obtained.

E. [Orders concerning g]G_uardians_. The [court] permanency order__ shall include
any conditions, limitations, restrictions, and obligations [in its permanency order]
imposed upon the guardian.

COMMENT
[Under paragraph (B), the court’'s order is to refl ~ ect whether: 1) If the court finds that return
of the child is best suited to the safety, protecti on, and physical, mental, and moral welfare of the
child, the court shall specify: a) the conditions o f the return of the child; and b) the projected dat e
of the return of the child; or 2) If the court find s that the return of the child is not best suited t o the
safety, protection, and physical, mental, and moral welfare of the child, the court shall _determine if
and when the child will be placed: a) for adoption and the county agency will file for termination of
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parental rights pursuant to Pa.O.C.R., Rule 15.4; b ) with a legal custodian; c) with a fit and willing
relative; or d) in another living arrangement inten ded to be permanent in nature which is approved
by the court and where the county agency has docume nted a compelling reason explaining why
options under (a) through (c) are not feasible.]

When issuing a permanency order, the court should i ssue an order that is “best suited to

the safety, protection, and physical, mental, and m oral welfare of the child.” 42 Pa.C.S. § 6351(a).

See Inre S.J., 906 A.2d 547, 551 (Pa. Super. Ct. 2006) (citing In re Tameka M., 525 Pa. 348, 580
A.2d 750 (1990)), for issues addressing a child’s m __ental and moral welfare.
Pursuant to paragraph (D), the court’s order is to address the child’s educational stability,

including the right to an educational decision make r. The order should address the child’s right
to: 1) educational stability, including the right t 0: a) remain in the same school regardless of a
change in placement when it is in the child’s best interest; b) immediate enrollment when a school

change is in the child’s best interest; and c) have school proximity considered in all placement
changes, 42 U.S.C. 8§ 675(1)(G) and 11431 et seq.; 2) an educational decision maker pursuant to

Rule 1147, 42 Pa.C.S. § 6301, 20 U.S.C. § 1439(a)(5), and 34 C.F.R. § 300.519; 3) an appropriate
education, including any necessary special educatio n, early intervention, or remedial services
pursuant to 24 P.S. 88 13-1371 and 13-1372, 55 Pa. Code § 3130.87, and 20 U.S.C. § 1400 et seq.;
4) the educational services necessary to support th e child's transition to independent living
pursuant to 42 Pa.C.S. § 6351 if the child is sixte _en or older ; and 5) a transition plan that
addresses the child’s educational needs pursuant to 42 U.S.C. 8§ 675(5)(H) if the child will age out

of care within ninety days.

Pursuant to paragraph (E), the court’s order is to address the child’s needs concerning
health care and disability. The order should addre ss the right of: 1) a child to receive timely and
medically appropriate screenings and health care se rvices pursuant to 55 Pa. Code 88 3700.51
and 3800.32 and 42 U.S.C. 8 1396d(r); 2) a child to__a transition plan that addresses the child’s
health care needs, and includes specific options fo r how the child can obtain health insurance
after leaving care pursuant to 42 U.S.C. § 675(5)(H_ ) if the child will age out of care within ninety
days; and 3) a child with disabilities to receive n ecessary accommodations pursuant to 42 U.S.C.

§12132; 28 C.F.R. § 35.101 et seq., Section 504 of the Rehabilitation Act of 1973, as amended, 29
U.S.C. § 794, and implementing requlations at 45 C. F.R. § 84.1 et seq. In addition, the court is to
ensure progress and compliance with the child’s cas e plan for the ongoing oversight and
coordination of health care services under 42 U.S.C . § 622(b)(15).

Pursuant to the Juvenile Act, the court has authori ty to order a physical or mental
examination of a child and medical or surgical trea tment of a minor, who is suffering from a
serious physical condition or illness which require s prompt treatment in the opinion of a
physician. The court may order the treatment even if the guardians have not been given notice of

the pending hearing, are not available, or without good cause inform the court that they do not
consent to the treatment. 42 Pa.C.S. § 6339(b).

Official Note:

* % %

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k%

Final Report explaining the amendments to Rule 1609 published with the Court’s Order at 41 Pa.B.

ﬂ
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1800. SUSPENSIONS OF ACTS OF ASSEMBLY

3) The Act of July 9, 1976, P.L. 586, No. 142, § 2, 42 Pa.C.S. 8§ 6311(b)(9),
which provide that there is not a conflict of interest for the guardian ad litem in
communicating the child’s wishes and the recommendation relating to the
appropriateness and safety of the child’s placement and services necessary
to address the child’s needs and safety, is suspended only insofar as the Act
is inconsistent with Rules 1151 and 1154, which allows for appointment of
separate legal counsel and a guardian ad litem when the guardian ad litem
determines there is a conflict of interest between the child’s legal interest and
best interest.

Official Note:

* k *

Amended April 29, 2011, effective July 1, 2011.

Committee Explanatory Reports:

* k *

Final Report explaining the amendments to Rule 1800 published with the Court’s Order at 41 Pa.B.
0.
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