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BEFORE THE COURT EN BANC.

OPINION
PER CURIAM:

These appeals center on Nevada’'s pratseemcertification statute, which consists of NRS
62B.390(2) and (3). These provisions create attable presumption that juveniles who are over 48ry of
age and charged with certain enumerated offendesutside of the jurisdiction of the juvenile cownd
must therefore be transferred to the district céortadult criminal proceedings. In particular, wramin
NRS 62B.390(3)(b)'s rebuttal requirements in ligtitthe right against self-incrimination guarantemsd t
Fith Amendment to the United States Constitutiotdnder NRS 62B.390(3)(b), to rebut the presu
certification, the juvenile court must find cleandaconvincing evidence that the juvenile’s crimiraltia
were substantially influenced by substance abuseeroptional or behavioral problems that may
appropriately treated within the jurisdiction ofethuvenile court. Appellants argue that NRS 62B.39
requires juveniles to admit to the charged, butrowen, criminal actions, which implicates thel Fi
Amendment right against self-incrimination and thenstitutionality of the presumptive certificati
provisions.

Thus in resolving these appeals, wéialiy determine whether the Fifth Amendment
self-incrimination is available to juveniles in tification proceedings. We conclude that the HFift
Amendment right against self-incrimination is asble to juveniles in certification proceedings unde
United States Supreme Court’s decision in In reltdali Necessarily, we overrule that part of this ¢
decision in Marvin V. State[2]
that improperly concluded that the Fifth Amendmeigiht against self-incrimination did not apply to
juveniles in waiver proceedings.

Given the Fifth Amendment’s applicalyilio juvenile certification proceedings, we nexide
whether NRS 62B.390(3)(b)'s rebuttal terms impinge the right against self-incrimination by requiri
juvenile to either accede to the criminal courtigigdiction despite having a substance abuse or emo
behavioral problem, or to admit guilt, even thodlat admission could later be used against hinuwenile
or adult court proceedings. We hold that, by reqgia juvenile to admit to the charged criminahdoc
order to overcome the presumption of adult cedtian, the presumptive certification statute, NR
62B.390(2) and (3), violates the juvenile’s FiftmaAndment right against self-incrimination.

We therefore reverse the district csuorders certifying appellants as adults and reimidnese
matters for further proceedings consistent withs tbpinion. Our disposition of these issues renders
remaining issues in these consolidated appeals. moot

FACTS AND PROCEDURAL HISTORY

When children under the age of 18 &@rged with committing delinquent acts, the juvewmivisia
of the district court retains jurisdiction over theunless the delinquent act is specifically exctudie
juvenile jurisdiction under NRS 62B.330(3) or thavenile court relinquishes jurisdiction under NRS
62B.390 or NRS 62B.400.

Pursuant to NRS 62B.390, the State maye to certify a juvenile, over the age of 13aasadult f
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the purpose of pursuing criminal proceedings agamsh or her on two bases: discretionary cartifi
presumptive certification. Discretionary certifiicen applies when a juvenile is charged with arewse
would have been a felony if committed by an adlé juvenile was age 14 or older at the time tHenst
was committed, and the juvenile court, after comsidy a decisional matrix of factors, determineat th
public safety and interest would be better servegdtdansferring the juvenile to adult criminal cou
Presumptive certification applies if the juvenile ¢harged with either sexual assault involving tlse
threatened use of force or violence or an offems®lving the use or threatened use of a firearm thnd
juvenile was age 14 or older at the time the o#emgms committed. To rebut the presumption of
certification, the juvenile must demonstrate by acleand convincing evidence that (1) he or she
developmentally or mentally incompetent to underdthis or her situation and the proceedings ofcthart

or to aid his or her attorney in those proceeding$2) that his or her actions were substantiddéy result of

the substance abuse or emotional or behaviorallgsb of the child and the substance abuse ar em
behavioral problems may be appropriately treatedutih the jurisdiction of the juvenile court.[4] etéx
either type of certification, the State must fiedtablish prosecutive merit by demonstrating thrabgbk
cause exists to believe that the juvenile committedcharged offenses.[5]

In these consolidated appeals, appsllaere juveniles over the age of 13 when they wherged,
in separate cases, with offenses involving the afsa firearm. Respondent State of Nevada petitione
juvenile court to certify appellants for criminatoggeedings as adults under the presumptive cetiidic
statute, NRS 62B.390(2). Following separate prdicggs, in which both appellants maintained i the
innocence, the juvenile court concluded that appédl had failed to rebut the certification presuaompt
certified appellants for criminal proceedings aslesd

In re William M.

According to the police report filed William M.’s case, a witness to a two-person ralgbe
Roberto’s Taco Shop identified William during a emeone lineup as the lookout during the robbeky the
time of the identification, William was already sustody, but there is no indication in the recofdho
William came to be in custody or why he was presend the witness for identification.

William, who was 17 years old at thedi of the incident, was charged with conspiracgdo
robbery, burglary while in possession of a fireaand robbery with the use of a deadly weapon. She
sought to certify William as an adult by way of artdication petition under NRS 62B.390(2), the
presumptive certification provision.

William filed an opposition to the Stat certification petition, attaching to it the pmile
psychologist’'s evaluation and William’s probatiorificer’'s certification report. Both reports detail
William'’s alcohol abuse. The psychological repstdted that he had a serious alcohol abuse probfem
that his alcohol scale score fell within the maximusk range, requiring his participation in a dabse
abuse counseling program. In addition, the cowychpologist diagnosed William with cannabis
amphetamine abuse, and conduct disorder (adolesneat type), as well as legal, academic, and peer
issues. The certification report revealed thatlii had been cited twice for alcohol-related offes)
placed on formal probation for having possessecanrsumed alcohol as a minor, and was referred
Alcoholics Anonymous meetings.

A hearing was held to determine whethliam should be certified for criminal trial an adul
under NRS 62B.390(2). During that hearing, Williancounsel stipulated to prosecutive merit, based
witness who claimed that William had acted as &«dod. William’s counsel then explained that altbbu
there was clear and convincing evidence regardinijavi’s substance abuse, William was unable tauteb
the presumption of adult certification by connegtims substance abuse problem to any actions ialkbged
robbery, as he denied being involved in the indidefVhile maintaining William’s innocence, Willa
counsel then asked the court to assume that ifafvilhad been present during the alleged taco shigery,
his actions would have been influenced by eitheotadl or some other type of drug.

The court orally responded that, eveough William had clearly established an alcohalisab
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problem, he had not established a direct nexusdetis alcohol abuse and the alleged conductcasred

by this court’s interpretation of NRS 62B.390(3)&buttal terms in Anthony Lee R., A Minor v. St{éé¢

The juvenile court reasoned that, even if it weseassume that William probably would have been un
influence had he been present at the scene, sutypathetical situation would not amount to the cl
convincing evidence required to rebut the certif@apresumption.

At the close of William’s certificatiomearing, the juvenile court, concluding that Véitii couldn
meet his burden to rebut the certification presuomptas he had taken the position that he was wat e
present during the alleged incident, certified &t for criminal proceedings as an adult. The prde
certifying William was submitted by the State angngd by the juvenile court. Although the juvenieu
had orally recognized that William “obviously hasiasue with alcohol,” the court’s written ordeatstd that
the court found no substantial substance abuse.

Subsequently, William appeared in tigridt court for criminal proceedings and pleacded guilty
to the charges. William then timely filed his ratiof appeal from the order certifying him as aunladHe is
currently in adult detention and faces up to 5Irgydaeprisonment on the charges.

In re Marques B.

The charges against appellant Marquest@&n from the armed robbery of two individuals tby
juvenile males in a park. As a result of the peokbery, Marques, who was 17 years old at the time,
charged with conspiracy to commit robbery, two deunf robbery with the use of a deadly weapo
discharging a firearm, endangering a person, asdgssion of a firearm.

The State sought to certify Marquesdominal proceedings as an adult by way of a Geatic
petition under NRS 62B.390(2). Marques filed arpagition to the State’s petition for certificatidh
included his court-ordered psychological and compet evaluations, a Family and Youth Sesvic
Department psychological services report rendengoroximately three years prior, a Clark Countyl Sc
District Multidisciplinary Evaluation Team reporgnd a diagnostic report showing a positive resalt f
presence of marijuana metabolite in Marques’ sulechisample.

The juvenile court psychologist diagesbdMarques with cannabis abuse, disruptive behalrgmn
(not otherwise specified), a history of learningsatders, a history of communication disorders, adol
antisocial behavior, and borderline intellectuahdtioning. It was also noted that Marques had llega
academic, and peer group issues. Marques’ psygicaloevaluation also revealed that Marques hasived
special education services since kindergarten;dseleen classified by the Clark County School Ristr
child with specific learning disabilities; he hagndonstrated weakness in math, listening comprebensi
written expression, and basic reading; his lastsk@re of 74 falls within the borderline range of i
functioning; and he had been identified as beingelgpmentally delayed and having a severe oral la
disorder.

Marques’ competency evaluation conalutheat he was “borderline competent” and “just baedle
to understand what's going on.” The evaluatiortestahat Marques was unable to state the spediic c
against him; he understood the charges were seheubtiought that the worst thing that could hapjeeinim
was the judge “sending [him] up for two years,” d@hdt would be the worst thing “because it's a |dinge’
he was unable to describe the role of the prosechi did not know the difference between the: jud
prosecutor, and the defense attorney; his leardiagbilities impacted his expressive and receplarey
skills; his low level of intellectual functioningerded to be taken into account when using legadinetogy
he could not explain what a plea bargain or pleeeeagent was; and he could not fully appreciate the
involved in a plea bargain. The competency evaloatoncluded that Marques had deficits in his a
associated with competence to stand trial, but dbécits were not sufficient to have him deemed
incompetent by the court.

The Family and Youth Services Departireport showed Marques reading at a second drade
scoring below the first percentile for his age. | Af the reports submitted with Marques’ oppositithn
included an assessment for violence found that Mesglemonstrated a very low risk for violence.
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A hearing was held to determine whetarques should be tried as an adult under NRS3XH2).
During that hearing, Marques’ counsel stipulatedptosecutive merit. Like in William’s case, couhse
argued that, since Marques denied being preseringdihe alleged incident, the court should #cce
hypothetical proposition that if Marques had beérha robbery in the park, his involvement wouldrda
been substantially influenced by his substanceeabhnd emotional and behavioral problems.

The court found that the State hadhdisteed prosecutive merit. Concluding that Marqaesld |
meet his rebuttal burden by establishing a nextsden his substance abuse or his emotional and/ioedia
issues and the park robbery, as he denied anyviemant in the robbery, the court certified Marques
criminal proceedings as an adult. The order cemtff Marques as an adult provides that he is
developmentally or mentally incompetent to underdthis situation and the proceedings of the coutbo
aid his attorney in those proceedings. The ortkr states that there was not clear and convineuidert
that Marques’ actions were substantially the resdilthis emotional or behavioral problems and that s
problems could be treated through the jurisdictbthe juvenile court.

Marques appeared in the district céantriminal proceedings and pleaded not guiltyhie charges.
He then filed his notice of appeal from the ordertifying him as an adult. After spending weeks in
detention, the district court granted Marques hausest. Marques faces up to 60 years’ imprisoriroan
the charges.

Because William’s and Marques’ appeaalsed similar issues regarding the constitutidyali
Nevada’'s presumptive certification provisions, NR2B.390(2) and (3), we consolidated the two
consideration.

DISCUSSION

Appellants argue that Nevada’'s presurmaptertification provisions violate their Fifth Aendme
right against self-incrimination by requiring themadmit guilt to rebut the presumption of adulttiéieation
but failing to prohibit the admission of their imoinating statements in subsequent guilt-determi
proceedings. Thus, preliminarily, we must deteeminvhether the Fifth Amendment guarante
self-incrimination applies to statements made wefile certification proceedings, a question that vave
not before directly addressed. Because we deterrfiat the Fifth Amendment right applies here, we
consider whether NRS 62B.390(3)(b)’'s rebuttal psmn violates that right by requiring juven
self-incriminating statements.

“Statutes are presumed to be valid, #mel challenger bears the burden of showing
unconstitutional.”[7] The presumption of validitis rebutted when the challenger clearly shows t
invalidity.[8] We review the constitutionality of statute de novo.[9] As always, our objective w
interpreting statutes is to give effect to the Iséafure’s intent.[10] Here, NRS 62B.390(3)(b)'s\da
requires the juvenile to admit to the charged arahiconduct in order to rebut the presumption.
Consequently, the presumptive certification staisitenconstitutional.

The Fifth Amendment right against self-incriminatiapplies in juvenile certification proceedings

The Fifth Amendment applies to the etathrough the Fourteenth Amendment andcdire
person . . . shall be compelled in any criminalects be a witness against himself.”[11] This pege
against self-incrimination has been “broadly appliend generously implemented” by the United Stat
Supreme Court[12] and has long been interpretedhéan that a defendant may refuse “to answér of
qguestions put to him in any . . . proceeding, cmil criminal, formal or informal, where the answers
incriminate him in future criminal proceedings.”|J13 Moreover, the United States Supreme Cour
unequivocally extended the Fifth Amendment rightaiagt self-incrimination to juveniles in
proceedings.[14] In the 1967 case In re Gawitich involved a guilt-determination delinquenmypceeding,
the Court explained that

the availability of the [Fifth Amendment privilegggainst self-incrimination] does not turn
upon the type of proceeding in which its protectisninvoked, but upon the nature of the
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statement or admission and the exposure whichvitesw The privilege may, for example, be
claimed in a civil or administrative proceedingthé statement is or may be inculpatory.[15]

The Gault
opinion thus indicates that statements made bynjle® in detention may be of the nature that wdulgk
Fifth Amendment protection:

It would be entirely unrealistic to earout of the Fifth Amendment all statements by
juveniles on the ground that these cannot leadctaminal” involvement. In the first place,
juvenile proceedings to determine “delinquency,”ichh may lead to commitment to a state
institution, must be regarded as “criminal” for poses of the privilege against
self-incrimination. To hold otherwise would be thsregard substance because of the éeebl
enticement of the “civil” label-of-convenience whichas been attached to juvenile
proceedings. . ..

In addition, apart from the equivalemaethis purpose of exposure to commitment as
a juvenile delinquent and exposure to imprisonnasnan adult offender, the fact of the matter
is that there is little or no assurance . . . insmib not all of the States, that a juvenile
apprehended and interrogated by police . . . withain outside of the reach of adult courts as
a consequence of the offense for which he has taéen into custody.[16]

Accordingly, the Fifth Amendment privilege agairsglf-incrimination applies to inculpatory statensent
made in juvenile proceedings.

Nevada juvenile court certification proceedings malcit inculpatory statements, implicating the
Amendment

As noted by the Supreme Court in Gastiatements are inculpatory under the Fifth Amegramf
they could be used to incriminate the juvenile aegrive him of his liberty in any future delinqugnc
criminal proceedings.[17] Thus to determine th&hFAmendment’s applicability, courts must look tio
nature of the statements at issue and their patdatiexposure to commitment or imprisonment.

NRS 62B.390(3)(b) requires an admission efdharged criminal conduct in order to
overcome the presumption of adult certificati

As noted, to rebut presumptive cedificn under the statute at issue here, NRS 62B33&0)(
juvenile court must find by clear and convincingdence that the juvenile’s “actions . . . were sabgally
the result of the substance abuse or emotionakbavoral problems.” In Anthony Lee R., A Minor v.
State[18] this court recognized that while drugs andogamal or behavioral problems cannot be shaid
“cause” criminal conduct, they are often overwhelgifactors that contribute to a juvenile’s decision
commit a crime. Consequently, we interpreted NRZB.890(3)(b)'s predecessor, NRS 62.080(2)(b),
requiring the juvenile to rebut the presumption éstablishing that substance abuse or emotional or
behavioral problems had “substantially influencedcontributed to [the charged] criminal actions9]1
Thus, under Anthony Lee R.interpretation of the rebuttal provision’s opt#a, a juvenile must incriminate
himself to rebut the certification presumption, l&s must present clear and convincing evidence dhat
substance abuse, emotional, or behavioral probilerapmmitted the charged criminal actions.

The juvenile court’'s current practicerequiring juveniles to establish a direct nexutwee
substance abuse, emotional, or behavioral problant the charged criminal conduct supports our
conclusion that incriminating statements are rexflito rebut the certification presumption. The icou
William’s case noted that William’s own statememtsuld have to establish that he was intoxicatedhon
night in question during the alleged incident ahdtt as the court understood the rebuttal requinéme
William could not meet his burden as he denied dpgiresent during the incident. Similar statements
made by the district court in Marques’ case.

Incriminating statements made by juvenilesradpuwaiver proceedings may be used
against them in subsequent criminal procegdin
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Thus, under Anthony Lee, RNRS 62B.390(3)(b) appears to require the juvenite make
incriminating statements. In Marvin v. St##®] however, this court held that because a jigen
certification proceeding was not designed to detmmaguilt, the Fifth Amendment right aga
self-incrimination was irrelevant with respect teidence submitted therein.[21] In that case, Marv
17-year-old juvenile arrested in Carson City fordsary and possession of burglary tools, made siate
while in detention regarding his participation ieveral burglaries.[22] Based on the incrimingtin
information derived from Marvin's statements, aaet county, Washoe, filed additional burglary clesrg
and the juvenile court waived its jurisdiction arahsferred Marvin to adult criminal court.[23]

On appeal, Marvin argued that the cssifins on which the juvenile court based its jucisoh
waiver were admitted in violation of his Fifth Andment right against self-incrimination.[24] This ¢
rejected Marvin’'s Fifth Amendment claim, recogngithat while certification was “a critically imptor
action,” it did not necessarily result in the juilels condemnation and thus did not implicate Hhis
Amendment right against self-incrimination.[25] Bxtension, Marvinsuggests that evidence submitted
during a certification proceeding cannot or willtnee used in later guilt determination proceedings.
recognized by this court after Maryimothing prohibits the use of these statementsinagahe juve
subsequent juvenile or adult criminal proceedir&fd.[ Should the juvenile meet his burden &nd
62B.390(3)(b) and Anthony Lee Rthe juvenile court may nonetheless certify therepile for crn
proceedings as an adult under the discretionartification provision, NRS 62B.390(1).[27] In deter
whether to waive its jurisdiction under the disieary certification provision, the juvenile coumay
consider the incriminating statements made by ftnenile in attempting to rebut the presumptive
certification provision.[28] Further, the juverideadmission of the charged criminal conduct maiymaltel
be used against him in any adult criminal procegglinif the statements are deemed to have be
voluntarily.[29] And, although this court has ngpecifically addressed whether such statements may
admitted at a subsequent juvenile delinquency hgawe have suggested that they could be admitted i
made voluntarily, and nothing in the statute prahkitheir admission.[30]

Accordingly, we take this opportunity everrule_Marvin in part. Specifically, we renounce
Marvin's conclusion that the Fifth Amendment is irrelewvaluring a certification proceeding simply beca
guilt is not being determined therein. Based @nS3kbpreme Court’s opinion in Gauthe type of proceeding
is not determinative of whether the Fifth Amendmenivilege applies.[31] Rather, the availability o
privilege turns on the nature of the statementsthaaxposure that the statements invite.[32]

While the result of a certification hieg is not a final adjudication of guilt, the (falinia Supreme
Court has recognized that “the certification of wenile offender to an adult court has been mccu
characterized as ‘the worst punishment the juvesylstem is empowered to inflict.””[33] We, too, Vea
noted that “[the juvenile court's decision to retgurisdiction or certify for criminal proceedings a mu
more momentous and life-changing event for a jueetiian is an adjudication of delinquency.”[34] As
result, and because the statements arguably requirder NRS 62B.390(3)(b) and Anthony Leet&rebut
presumptive certification in juvenile proceedingse anculpatory in nature and invite exposure to
commitment or imprisonment, since they may be uagdinst the juveniles in subsequent delinquency
criminal proceedings that could directly result @ loss of liberty, the Fifth Amendment privil
self-incrimination is available to juveniles in tigcation proceedings.

No alternative constitutional interpretation oftata available

Because we conclude that the Fifth Admeent privilege is available to juveniles in ckrti
proceedings, NRS 62B.390(3)(b)’s rebuttal termsctvinequire the juvenile to admit to the chargadoral
actions to overcome presumptive certification, @pp® be unconstitutional. The language of a statu
generally read in accordance with its plain meaningless ambiguous.[35] When possible, if o
interpretation of a statute involves serious caustinal difficulties, we will reject that interpiaion in favor
of a reasonable, constitutionally sound alterngtsé3

The plain language of NRS 62B.390(3)@xquires that a juvenile present clear and comwinc
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evidence that his or her actions were substanti@fjuenced by either substance abuse or emotional
behavioral problems. Clearly, the term “actionsfers to the charged criminal actions. Accordingly
juvenile must present evidence that his substarmesea or emotional or behavioral problems substa
influenced his commission of the charged crimiraiams. In other words, to rebut presumptive Gedtion,

the juvenile must incriminate himself.

The State argues that NRS 62B.390(3}b)be read in a manner that would not requirgubenile
to present evidence regarding the charged crimawions in order to overcome the presumpton
certification. But the statute expressly requitke juvenile to present clear and convincing evigeh
charged criminal actions were substantially theltes substance abuse, emotional, or behavio@lpms.
To interpret NRS 62B.390(3)(b) in a manner that oeed this requirement, we would have to substant
rewrite the statute. Such extensive statutorysrems are not within the judiciary’s province, bilt
Legislature. The State’s argument is thus unpsigea

In light of our earlier conclusion thithe Fifth Amendment right against self-incrimimatiapplies to
juveniles in waiver proceedings, NRS 62B.390(3¥Equirement that a juvenile admit the chargeaioal
conduct, and thereby incriminate himself, in order overcome the presumption of adult certif
unconstitutional. As the Legislature clearly irded to maintain exceptions to presumptive certitocg
NRS 62B.390(2) cannot stand alone, without saidepttons. Accordingly, we declare the entirety o
Nevada’s presumptive certification provisions, N628.390(2) and (3), unconstitutional.

This decision was not made without fleoeight. Even though presumptive certificatiomas
available, the State may nonetheless petition ditacertification of juveniles who would have fatl und
the presumptive certification provisions by seekiligcretionary certification under NRS 62B.390(Bs the
records in these appeals indicate, the State ndgidaeks discretionary certification under NRS 6B
when presumptive certification fails. Nothing irurodecision today prevents the State from seeki
certification of juveniles in appropriate casesemithe discretionary certification provision.[37]

CONCLUSION

Based on the U.S. Supreme Court’s dectis In re Gaul{38] we hold that the Fifth Amendment
right against self-incrimination is available tov@miles in certification proceedings. Consequently
overrule that portion of this court’s decision iraMin v. State[39fuggesting that the Fifth Amendment right
against self-incrimination is necessarily irrelevam juvenile certification proceedings. Furthéecause
NRS 62B.390(3)(b)’'s rebuttal terms require juvemil®o admit to the charged criminal conduct¢ N
presumptive certification provisions, NRS 62B.398d (3), violate the Fifth Amendment and therefare
unconstitutional. Accordingly, here, we reverse ftistrict court's orders certifying appellants aul
criminal proceedings and remand these mattersuithdr proceedings in the juvenile court consisteitk
this opinion.
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