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INTRODUCTION

Nearly two-thirds of the states in the U.S. have not statutorily set a minimum age boundary at
which a youth can be subject to the jurisdiction of the juvenile court.! Once youth are involved in
the system, only a slim majority of states (28 as of 2004) have statutorily set a minimum age for
confining youth in a correctional facility.? But the movement to set minimum age boundaries has
been gaining momentum in recent years, as advocates recognize its importance. Not only do
processing and confining youth in the juvenile justice system expose young children to damaging
impacts, but setting minimum age jurisdictional boundaries can be a useful tool for related
efforts around school to prison pipeline, deincarceration and adultification.

e School to prison pipeline work can be facilitated by raising the lower age of jurisdiction,
making it more difficult to move young children into the juvenile justice system for
minor school infractions because prosecutors would be prohibited from petitioning their
cases to court.

e A minimum age boundary for processing youth in the system and/or confining youth can
be a useful deincarceration tool.

e Reducing the number of younger children in juvenile court and youth confinement
facilities can make space available to bring youth from the adult system back to the
juvenile system.

Below are key facts, rationales, recommendations, helpful resources, talking points, and sample
fact sheets from NJJN members to help establish or raise your state’s minimum age for juvenile
court jurisdiction or confinement.
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BACKGROUND ON LOWER AGE OF JURISDICTION
AND CONFINEMENT

State Laws on Age Limits

JUVENILE COURT JURISDICTION
Nineteen states have set a lower age of juvenile court jurisdiction by statute. ®

Minimum Age of Number of States Which States?
Jurisdiction
Age 11 1 Nebraska
Age 10 N Arkansas, Colorado, Kansas, Louisiana,
Minnesota, Mississippi, Pennsylvania, South
Dakota, Texas, Vermont, and Wisconsin
Age 8 1 Arizona
Age 7 5 Connecticut, Maryland, Massachusetts,
New York, and North Dakota
Age 6 1 North Carolina

See this chart from the Juvenile Justice Geography, Policy, Practice & Statistics (JJGPS) website
for a list of states and their ages of juvenile court jurisdiction.*

States that do not have a statutorily prescribed lower age of juvenile court jurisdiction may still
have established a lower threshold for juvenile court jurisdiction by other means, such as through
case law, court rules, or common practice. However, when set this way, the practical minimum
age of jurisdiction is more subject to variability based on prosecutorial and judicial discretion.®
For examples of case law and court rule mechanisms for establishing a lower age of jurisdiction,
see the chart on page 36 of the Final Report of the Governor’s Commission on Youth, Public
Safety and Justice: Recommendations for Juvenile Justice Reform in New York State.

CONFINEMENT OF YOUNGER CHILDREN

The most recent comprehensive review of statutory minimum age boundaries for confinement
was conducted by the National Center for Juvenile Justice in 2004.° NJJN is currently updating
this research and will make it available as soon as possible.
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National Data on Involvement of Younger Children in the
Juvenile Justice System

STATISTICS ON ARRESTS OF YOUNGER CHILDREN

The overall arrest rate of younger children has declined significantly in the past three decades —
from 1980 to 2010, the arrest rate of youth aged 10 — 12 years old dropped 38 percent (from
1,259 arrests to 784 arrests). Arrests involving youth under 13 years old for offenses falling
under the Violent Crimes Index declined between the early 2000s and 2010, from a high of 10
percent to 7 percent of all youth arrests.’

STATISTICS ON COURT INVOLVEMENT OF YOUNGER CHILDREN

Most delinquency cases involve older teens. In 2010, high school-aged youth (age 14 and older)
comprised 83 percent of the delinquency caseload nationally, while middle school-aged youth
(age 12 and 13) made up 13 percent of the cases, and youth under 12 accounted for 4 percent.® In
terms of case processing, youth age 16 and older were more likely to have their cases formally
petitioned to court and, once petitioned, were more to be judicially waived to criminal court than
youth aged 15 and younger.

STATISTICS ON CONFINEMENT OF CHILDREN

The number of youth aged 12 and under that are detained or committed to (placed in) juvenile
facilities nationally varies depending on the data set used. Advocates should be aware that the
statistics in the Easy Access to the Census of Juveniles in Residential Placement and the Easy
Access to Juvenile Court Statistics tell different stories. (See chart below.) Depending on what
you are trying to convey, one source may be more appropriate than the other:

e The Easy Access to the Census of Juveniles in Residential Placement is a one-day
standing population count of youth held in residential placement facilities, which
encompasses both detained and committed youth. In 2013, 2.2 percent of all detained
youth were age 12 and younger (389 out of 35,659) and 0.8 percent of all committed
youth were age 12 or younger (269 out of 17, 803.)°

e The Easy Access to Juvenile Court Statistics measures flow population statistics, such
as average daily populations and case counts. In 2013, 4.1 percent of detained youth
were aged 12 and younger (9,000 out of 221,600), and three percent of all placed
youth were aged 12 and younger (2,400 out of 78,700.)°
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Detained Youth Committed Youth

Juvenile Court
Statistics

Data Source Total 12 and younger Total 12 and younger
Easy Access to the 35,659 389 2.2% 17,803 269 0.8%
Census of Juveniles in
Residential Placement
Easy Access to 221,600 | 9,000 4.1% 78,700 2,400 3%

International Standards on Lower Age of Jurisdiction and
Confinement

AGE LIMITS FOR TRYING YOUTH IN OTHER COUNTRIES

Because not all countries have separate judicial systems for youth, international discussions of
minimum ages of jurisdiction generally refer to a “minimum age of criminal responsibility.” This
minimum age varies widely; however, the median age worldwide is 12 years old.!* It should be
noted, though, that all international standards call for developmentally appropriate treatment of
youth below the age of 18.

Many western countries have a higher minimum age of criminal responsibility than is commonly
found in the U.S. Here’s a sampling of the minimum age of criminal responsibility in other

countries:1?

Age Country Details

18 Belgium 16 for more serious offenses

15 Sweden

14 Japan

13 France Judges can impose “educational sanctions” on children
aged 10 to 18, such as making reparations, paying fines,
and doing community service.®

10 Great Britain Children between the ages of 10 and 14 years old are
presumed to be not criminally responsible, and the
prosecution must satisfy a heightened burden of proof
in order to try them.
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INTERNATIONAL POLICIES ON AGE LIMITS FOR TRYING YOUTH

The United Nations Convention on the Rights of the Child (CRC) gives general guidance about
minimum age of criminal responsibility, couched in a human rights framework. The Convention
is an international human rights treaty setting minimum standards to protect the due process,
civic, political, economic, social, and cultural rights of children. The United States is the only
United Nations member state that has not ratified it.* The Committee on the Rights of the Child,
which monitors the implementation of the Convention, issued General Comment No. 10 in 2007,
which stated that jurisdictions should set their minimum age of criminal responsibility at 12
years old as the “absolute minimum age,” and continue to increase it to a higher age level.
Nations with higher minimum ages, such as 14 or 16 years of age, were urged not to lower their
minimum age to 12 years old, and not to allow exceptions to the minimum age, such as in cases
where the child is accused of committing a serious offense. (See items 30-35 of the General
Comment for the full recommendations.)

Policy Research on Issues that Impact the Lower Age of
Jurisdiction and Confinement

CHILDREN HAVE LIMITED CAPACITY TO STAND TRIAL

There are significant concerns about young children’s capacity to understand and exercise their
legal rights in any meaningful way.'® Legal experts and social scientists have raised serious
questions regarding the capacity of young children to stand trial with a 2003 study finding that
11 to 13 year old children “‘demonstrated significantly poorer understanding of trial matters, as
well as poorer reasoning and recognition of the relevance of information for a legal defense, than
did 14- and 15-year-olds.”””*® Studies have also found notable developmental gaps between youth
aged 16 to 18 years old and those 14 years old and younger*” which could impact their capacity
to understand trial matters.

Many states use either statutory or case law incompetency standards to determine whether a child
is competent to stand trial and some permit findings of incompetence based on developmental
immaturity, in which the child lacks substantial capacity to understand the proceedings. While
such laws are used on a case-by-case basis to remove children from juvenile justice processing,
they can also be incorporated into larger advocacy efforts for a higher minimum age of
jurisdiction, based on the fact that virtually all youth under a particular age would meet the
standard of incompetency. In an article in the Cornell Journal of Law and Public Policy, David
R. Katner recommends that all youth aged 14 and under be presumed not competent to stand
trial, requiring the government to bear the legal burden of proving the youth’s competency in
order to be able to try them in juvenile or adult court.*® Katner notes that in Great Britain there is
a rebuttable legal presumption that children between ages 10 and 14 years old “cannot

distinguish between right and wrong, and are therefore, incapable of committing a crime.”*°
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CONFINEMENT CAN HARM YOUTH AND REDUCE PUBLIC SAFETY

As a society, we recognize that young children need added protection and must not be exposed to
harmful influences. Yet placement in a secure facility is in and of itself a traumatizing
experience:2° youth prisons are “routinely found to be unsafe, unhealthy, and unconstitutional.”?
Children in secure confinement are at risk of experiencing physical and sexual abuse, suicide,
disruptions to their mental and physical development, and disruptions to their education.?? A
2014 report found that younger children are at the greatest risk of being victims of violence when
in custody — more than one-quarter of youth under 13 years old were victims of some type of
violence while confined, compared to nine percent of 20-year-olds.??

Additionally, placing youth in secure confinement at a young age is counterproductive to their
development, as it limits their opportunities for positive experiences and can exacerbate any
social, academic, and emotional difficulties.?* As youth undergo their developmental process,
they experience significant change (e.g., physical, cognitive, social, emotional, moral, and
intellectual) that could be stymied by their exposure to and placement in a juvenile correctional
facility.? In fact, research has found statistically significant, short-term declines in psychosocial
maturity for youth incarcerated in a secure facility.?

OTHER SYSTEMS OR ALTERNATIVES TO CONFINEMENT ARE BETTER FOR YOUTH AND
THE PUBLIC

Younger youth who enter the juvenile justice system may be struggling with issues that pre-date
their system involvement (e.g., substance abuse, family fragmentation, academic failure) and a
secure facility is not a place where their needs can be easily met.?” Other systems can better serve
these youth without causing the harm they are likely to experience through juvenile justice
system confinement. For example, the children’s behavioral health system can provide
psychiatric treatment, counseling, intensive home and/or community-based services in order to
address the treatment needs of children with mental health issues.?® The child welfare system can
provide in-home supports such as family counseling or parenting education.?® For those youth
that remain in the juvenile justice system, community-based alternatives rooted in adolescent
development can provide youth with a foundation for success and are much more cost-effective
than youth jails, with programs yielding net benefits from $3,600 to over $67,000 per child.*

COMMUNITY-BASED SUPERVISION DECREASES RECIDIVISM

Research has demonstrated negative impacts from both formal juvenile justice system processing
and juvenile justice confinement. Rather than providing a public safety benefit, formal system
processing often has “a negative or backfire effect”, resulting in youth subsequently committing
more offenses, especially when compared to youth provided with diversion with services.®! For
youth confined in juvenile correctional facilities, recidivism rates remain high. Approximately 75
percent of confined youth are rearrested within three years and 45-72 percent are convicted of a
new offense.
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The results for community-based programs have been much more promising. Studies examining
the effects of youth incarceration on recidivism, compared to justice-involved youth who were
not incarcerated, have ranged from finding no impact on recidivism at the lowest end of the
range of impacts, to findings that youth incarceration increased the likelihood of recidivism by
22 to 26 percent.® The Council of State Governments (CSG), in a recent study, reviewed records
from an 8-year period, compiling a dataset of more than 13,000 youth released from state-run
secure facilities between 2006-2011 in Texas. CSG found that serving youth in their
communities and close to home was more effective than confinement, and decreased a youth’s
likelihood to recidivate. Youth confined in a state secure facility, compared to youth supervised
by probation in the community, were 21 percent more likely to be re-arrested and three times
more likely to commit a felony.3*
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TALKING POINTS

Young Children Don’t Belong in Juvenile Court

Children Learning to Read “Diary of A Wimpy Kid” Should Be in School, Not Court
e Sending young children to court doesn’t make sense. They’re too young to understand
complex court proceedings, or connect them to their behavior in a meaningful way. They
do understand consequences given by their family.

Only a Few Kids Enter Juvenile Court, and for Minor Offenses [as appropriate]
e Very few children under [AGE] in [STATE] enter juvenile court, often for comparatively
minor offenses.

Community-Based Services are Better and Cheaper than Juvenile Court

e Services in the community are cheaper than court, and result in lower recidivism.

e Court can traumatize children and leave them with a record that may follow them into
adulthood.

e Research shows that processing kids and teens in the justice system can actually increase
the chances they’ll commit new crimes.*®

No 3rd-Grader Should Be Put on Trial — Their Families Should Hold Them Accountable

e When a very young child acts out, it’s just common sense that the whole family should be
involved in the response.

e If kids have more serious needs, we should connect them with age-appropriate services in
the community, such as schools, child welfare, family services, trauma-informed care,
and/or mental health services. This is a sensible approach that will activate the right
system to respond to these children’s needs.

Many States Have Set a Minimum Age for Charging — Our State Should, Too.
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Young Children Don’t Belong in Lockup

e Secure Lockup is No Place for Children
o Given their high barbZvired fences, recycled jumpsuits, steel beds, steel toilets,
deadbolt doors, and cement walls and floors, secure facilities are no place for
kids. The responsible thing to do is hold them accountable in the community.

e Only a Few Kids Are Locked Up, and for Minor Offenses [as appropriate]
o Very few children under [AGE] in [STATE] are detained or incarcerated, often
for comparatively minor offenses.

e Locking Up Young Kids and Pre-Adolescents Harms Their Development
o0 As children grow up, they experience significant change physically, cognitively,
socially, emotionally, morally, and intellectually.
0 Incarceration in a secure facility limits their opportunities for positive
experiences, and can make a youth’s academic and emotional difficulties worse.
o Children are also at much higher risk of experiencing psychological issues, as
well as becoming victims of physical or sexual abuse.

e Holding Children Accountable in the Community is More Effective than Secure
Lockup

o Services in the community are cheaper than lockup.
0 Research shows that locking kids up — even those who have committed serious
crimes -- increases the chance they’ll commit new crimes.®

o Holding children accountable in the community is the smart thing to do.

e Young Children Should Be Held Accountable by Their Families — Not Held in Lockup

0 Most youth can be held accountable by their parents or caregivers. When a child
acts out, it’s common sense that the whole family will need to be involved in the
response.

0 When children and pre-adolescents commit serious crimes, their behavior can
usually be traced to pre-existing issues, such as trauma, abuse, mental health
issues, or family turmoil. Instead of relying on secure lockup, we should shift
gears to trauma-focused treatment, wraparound services for the family, and
mental health treatment.

o With this common-sense approach, we can hold children accountable while
ensuring they grow up into responsible adults, and keep our neighborhoods safe.

e  Many States Have Set a Minimum Age for Confining Youth — Our State Should, Too.
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RESOURCES

Benjamin Chambers and Annie Balck, “Because Kids are Different: Five Opportunities
for Reforming the Juvenile Justice System”

Commission on Youth Public Safety and Justice, Final Report of the Governor’s
Commission on Youth, Public Safety and Justice: Recommendations for Juvenile Justice
Reform in New York State

Convention on the Rights of the Child, art. 40 (3)(a), General Assembly resolution 44/25
of Nov. 20, 1989

Council of State Governments (CSG), “Closer to Home: An Analysis of the State and
Local Impact of the Texas Juvenile Justice Reforms”

JJGPS Jurisdictional Boundary Map and Chart

Angel Zang, “U.S. Age Boundaries of Delinquency 2015 (National Center for Juvenile
Justice, May 12, 2016)

Just for Children Briefing No. 4, “The Minimum Age of Criminal Responsibility”
National Center for Juvenile Justice, “Minimum and Maximum Age of Juvenile
Correctional Custody” (NCJJ Snapshot, 2004)

National Juvenile Defender Center, “International Human Rights: Law & Resources for
Juvenile Defenders & Advocates”

National Juvenile Justice Network, “Arrested Development: Confinement Can
Negatively Affect Youth Maturation”

National Juvenile Justice Network, “The Truth About Consequences: Studies Point
Toward Sparing Use of Formal Juvenile Justice System Processing and Incarceration”
UN Committee on the Rights of the Child, General Comment No. 10: Children’s Rights
in Juvenile Justice”

United Nations, General Assembly, United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (“Beijing Rules™)
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APPENDIX

In composing the talking points above, NJIN staff relied heavily on issue briefs produced by our
members, from which we borrowed liberally. We are grateful for their help. These member issue
briefs and fact sheets are linked below and are incorporated in this document after the endnotes.

e Nebraska: Voices for Children in Nebraska, “Data Snapshot: Kindergarten Court”
(January 2016).

¢ Rhode Island: Rhode Island Kids Count, “Setting a Minimum Age for Youth
Incarceration in Rhode Island” (2015).

e Texas: Texas Criminal Justice Coalition, “Fact Sheet 2015: Support Positive
Development Among Younger Youth Who Enter the Juvenile Justice System by
Keeping Them Out of Secure Facilities” (2015).

L As of 2014, 33 states, including the District of Columbia, do not have a lower age boundary for juvenile court
jurisdiction. Note that this refers to age boundaries set by juvenile justice statute. Juvenile Justice Geography,
Policy, Practice & Statistics, “Jurisdictional Boundaries,” accessed January 25, 2016,
http://www.jjgps.org/jurisdictional-boundaries. In practice, some states have set parameters for juvenile court
jurisdiction through common law (case law), court rules, and penal codes rather than juvenile statute. Angel Zang,
“JIGPS StateScan: U.S. Age Boundaries of Delinquency” (Pittsburgh, PA: National Center for Juvenile Justice,
August 2015): 3, http://bit.ly/1rgjdOa.

2 Note that the last time this was comprehensively reviewed was in 2004: Linda A. Szymanski, “Minimum and
Maximum Age of Juvenile Correctional Custody,” NCJJ Snapshot Vol 9, No. 5 (Pittsburgh, PA: National Center for
Juvenile Justice, May 2004),_http://bit.ly/1Td5Yus. See also Rhode Island Kids Count, “Setting a Minimum Age for
Youth Incarceration in Rhode Island” (2015), http://bit.ly/24a77Xy.

3 Juvenile Justice Geography, Policy, Practice & Statistics, “Jurisdictional Boundaries,” accessed January 25, 2016,
http://www.jjgps.org/jurisdictional-boundaries; LB 894, 104" Leg., 2" Sess. (NE 2016)..

# Note that the chart has not been updated to include the 2016 Nebraska law establishing a minimum age of 11 for
juvenile court jurisdiction. See LB 894, 104" Leg., 2" Sess. (NE 2016).

5 Commission on Youth Public Safety and Justice, Final Report of the Governor’s Commission on Youth, Public
Safety and Justice: Recommendations for Juvenile Justice Reform in New York State (undated): 35, citing “Sarah
Bryer” at the Vera Institute of Justice [likely misidentified], interview by the report’s author, New York, May 9,
2014, http://on.ny.gov/1XjcWxo.

6 See Szymanski, “Minimum and Maximum Age of Juvenile Correctional Custody.”

" Note that the arrest rates vary for different offenses. Melissa Sickmund and Charles Puzzanchera, eds., Juvenile
Offenders and Victims: 2014 National Report (Pittsburgh, PA: National Center for Juvenile Justice, 2014): 123,
http://1.usa.gov/1DhEoYR.

8 Sickmund and Puzzanchera, Juvenile Offenders and Victims: 2014 National Report,160.

% Pursuant to the Easy Access to the Census of Juveniles in Residential Placement, “detained” youth are defined as
“juveniles held prior to adjudication while awaiting an adjudication hearing in juvenile court, as well as juveniles
held after adjudication while awaiting disposition or after adjudication while awaiting placement elsewhere. Also
includes juveniles awaiting transfer to adult criminal court, or awaiting a hearing or trial in adult criminal court.”
Youth who are “committed” are defined as “juveniles in placement in the facility as part of a court-ordered
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disposition. Committed juveniles may have been adjudicated and disposed in juvenile court or convicted and
sentenced in criminal court.” M. Sickmund, T.J. Sladky, W. Kang, & C. Puzzanchera, C, "Easy Access to the
Census of Juveniles in Residential Placement” (2015), accessed March 1, 2016,
http://www.ojjdp.gov/ojstatbb/ezacjrp/.

10 “Detention” is defined by the Easy Access to Juvenile Court Statistics as “The placement of a juvenile in a
restrictive facility between referral to court intake and case disposition” and “placement” is defined as “Cases in
which youth were placed in a residential facility for delinquents, or cases in which youth were otherwise removed
from their homes and placed elsewhere.” Sickmund, M., Sladky, A., and Kang, W., "Easy Access to Juvenile Court
Statistics: 1985-2013," accessed April 13, 2016, http://www.0jjdp.gov/ojstatbb/ezajcs/.

11 Just For Children Briefing No. 4, “The Minimum Age of Criminal Responsibility” (London, UK: Penal Reform
International, Feb. 2013): 1, http:/bit.ly/1VVa3eMj; citing D. Cipriani, Children’s Rights and the Minimum Age of
Criminal Responsibility: A Global Perspective (Ashcroft, 2009). For information on the minimum age of criminal
responsibility in 23 countries, see the table on p. 6 of the Penal Reform International Just for Children Briefing.

12 Katner, 428-9. An extensive list of the ages of criminal responsibility in other countries is provided on p. 430.

13 Scott Bernard Peterson, “Global Youth Justice Blog” (July 31, 2014), accessed Feb. 29, 2016,
http://blog.globalyouthjustice.org/?p=2689.
14 Somalia ratified the CRC in the fall of 2015: http://bit.ly/Somalia-CRC.

15 Final Report of the Governor’s Commission on Youth, Public Safety and Justice, 37.

16 Final Report of the Governor’s Commission on Youth, Public Safety and Justice, 37, citing Thomas Grisso, et al.,
“Juveniles” Competence to Stand Trial: A Comparison of Adolescents’ and Adults’ Capacities as Trial Defendants,”
Law and Human Behavior 27, no. 4 (2003): 333-63.

17 Katner, 420, citing National Research Council, Reforming Juvenile Justice (Washington, DC: National Academies
of Science, 2013): 134, http://bit.ly/1zhoVmM.

18 David R. Katner, “Eliminating the Competency Presumption in Juvenile Delinquency Cases,” Cornell Journal of
Law and Public Policy, vol. 24 (2015): 403-450, 427, http://bit.ly/Cornell-competency.

19 Katner, 428, citing Stephanie J. Millet, “The Age of Criminal Responsibility in an Era of Violence: Has Great
Britain Set a New International Standard?” Vanderbilt Journal of Transnational Law 28 (1995): 295, 305.

20 Texas Criminal Justice Coalition, “Fact Sheet: Support Positive Development Among Younger Youth Who Enter
the Juvenile Justice System by Keeping Them Out of Secure Facilities” (2015), http://bit.ly/1UuwXI2.

2L Richard A. Mendel, “The Missouri Model: Reinventing the Practice of Rehabilitating Youthful Offenders”
(Baltimore, Md: The Annie E. Casey Foundation, 2010): 2, http://www.aecf.org/m/resourcedoc/aecf-
MissouriModelFullreport-2010.pdf.

22 Juvenile Justice Resource Hub, “Community-Based Alternatives: Key Issues,” accessed April 14, 2016,
http://jjie.org/hub/community-based-alternatives/key-issues/# edn6; citing National Juvenile Justice Network, “The
Real Costs and Benefits of Change” (Washington, DC: 2010), available at http://bit.ly/10TTegO; Justice Policy
Institute, “The Costs of Confinement: Why Good Juvenile Justice Policies Make Good Fiscal Sense” (Washington,
DC: 2009), available at http://www.justicepolicy.org/research/78; Barry Holman and Jason Zeidenberg, “The
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